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Learn more about the program offered by Lawyers Professional 
It depends. ‘ . Liability Insurance Company, and sponsored by The Florida Bar. 
You might be sued. Or if you’re insured by Lawyer's Complete the coupon and mail it back today. We know no matter 
Professional Liability Insurance Company Control how hard we try, there will always be errors. That's the best reason 


Program, there are several other possibilities. of all not to let this program slip by. 
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Clip this coupon LPLIC 
and mail to: P.O. Box 10400 
Lawyers Professional Liability St. Petersburg, FL 33733 
Insurance Company 1-800-282-8949 


813-894-7111 
Person 


Firm Name: to contact: 


First, the Risk Management program, with its 
schedule of seminars and administrative courses, 
alerting you to potential liability problems and their 
control, might have prevented the error in the 

first place. 


Second, the Claim Repair® service and full time 
attorney would quickly work to “repair” the claim, Address: Zip: 
putting the client back in his position prior to the claim 
...thereby satisfying the suit, and avoiding payment, 
saving time and effort. Telephone: ‘ 

Finally, the Non-Owned Captive program offers full Lam interested in the following limits: 

disclosure, and bases insurance rates for Florida — 100,000/300,000 — 300,000/600,000 — 1,000,000 — 2,000,000 


1 lel Florida | t Jai —— 3,000,000 — 4,000,000 — 5,000,000 __ 10,000,000 
awyers solely upon Florida losses, not upon claim If you need limits in excess of 10,000,000 write in amount desired 
activity elsewhere. 
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Number of attorneys in firm: —__________ Our policy renews: 


Lam interested in the following deductibles: 
— $500 —_ $1,000 __$2,500 __ $5,000 ___ $10,000 __ $25,000 
— $50,000 __ $100,000 __ No Deductible 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY* CORPORATE OUTFIT 


Te east e provides Ove deliveries to ern Oric 


PO. Box 889, Norcross, GA 30091,(404) 449-5091 
To place your next rush order into immediate production— 
call toll free S816 


‘Black Beauty is America’s most popular corporate 
outfit. Here are some of the reasons— 
° Everything (including seal) is inside the 
“all-in-one” corporate outfit. * Improved 
corporate record book and slip case in 
lustrous black vinyl with high quality gold 
stamped border. The sturdy, dust-proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on spine 
for attractive appearance and quick iden- 
tification. * Interior pocket neatly holds 
loose documents. 


* Improved 1%” extra ity booster stan- 
dard three ring metals. Black Beauty “all- 
in-one” outfits include: * Customized seal 
in epes pouch. * 20 lithographed share 
certificates in a separately bound section 
with full page stubs. Each is numbered and 
betas with corporate name, capitaliza- 
tion, state and officers’ titles. * 50 sheets, rag 
content paper. Or printed Minutes and By- 
laws with tax materials updated to conform 
with the Economic Recovery Tax Act of 
1981. Minutes and By-laws include up-to- 
date IRC $1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 
plan, appendix of forms, instructions, work 
sheets and 20 blank sheets. Special editions are 
available for CA, CT, DE, FL, GA, IL, MI, MO, 
NJ, NY, PA, TX and Blank State (Model Business 
Corporation Act). * Our exclusive corporate record 
tickler. » Mylar reinforced tab indexes with five positions. * 
~~ "Transfer ledger, 8 pages bound in separate 
section. 


Complete Black Beauty® Outfit 
No. 70 (Green No. 71) : 
50 sheets blank paper... 39.50 


No. 80 (Green No. 81) with 


to American Express, 
asterCard or Visa 


You may also select Green Beauty 
with the same fine features. 


celsior-Legal 


Request Catalog of 
New York Georgia ¢ Illinois * Texas 
i TO: EXCELSIOR-LEGAL (No. 70 [J No. 71..../$39.50 | ; 
BO. Box 889 Please Ship: No. 80 No. 81.....$43.00 State Year 
Norcross, GA 30091 
H (Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) : 
J NPV PY italization $ i 
Shipment within 24 hours authorized shares * each 
sighed by President and Ship via Air—$5.00 extra” 
‘ening | IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.95 extra, i 
| WITHIN THE 48CON- Ship to 
TIGUOUS STATES. Zip Code 
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Don't Hold Up Your Clients 


That's Class. . 
Personal Library 


Deluxe Complete Corp. Kits —_ 


“Space Miser" 


Black Jewel 


28,.°° plus tax 


Complete with FIRST ANNUAL SHARE HOLDER MINUTES 
DELUXE PADDED gold silk-screened three ring binder 
and slip box, printed minutes & bylaws with CHECKLIST, 
INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket 
seal fits in kit) 20 lithographed imprinted & numbered 
stock certificates on parchtext. Footnoted & indexed 
minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, 
written statement to organize corporation in lieu of 
minutes and by-laws printed typewriter print and spacing 
to match your insertions, also these extra bonus items: 
two memo pads with each kit, federal application fr tax 
1.D., Federal Form 2553 for Plan 1244, state application 
for state tax |.D., and preaddressed, printed envelopes 
for these forms. State report to determine unemploy- 
ment status authorization schedule for Election 248. 


The Fastest Corporation 
AtA 


Fraction of The Cost 


We pick up your completed articles at your office 
and hand file your articles, then manufacture 
The Corporate Kit and return documents and kit 
to you, the next work day. 


No need to change registered agent or file any 
amendments, we file your articles as signed by 
your clients. 


Charter Numbers are available within 24 hours. 


PLUS KIT IF 
Broward © DESIRED 


West Palm Beach $12.00 


$26.50 Plus Kit if Desired 
All Other Counties 


\CALL 


Embosser 


for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8” diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class!!! 


13.50 


Plus Tax & Shipping // 


Service Order today between 9 a.m. & 
5 p.m. and we'll have it in your office (Dade/ 
Broward Counties only) the next working 
day. 


Price Find a complete kit for less and 
REFUND THE DIFFERENCE. 


Quality Not satisfied for ANY 
reason with your order, call us and 
we'll pick the order up and take it 
back and credit your account COM- 
PLETELY for the returned items. 


CALL 


Dade: (305) 358-3694 
Broward: 764-4255 
West Palm: 655-1080 
Fla.: 800-432-3028 


MPIRE 


CORPORATE KIT COMPANY 


328 West Flagler Street 
Miami, Florida 33130 
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PRESIDENTS PAGE 


The year ahead that ends in June 
with the convention at Innisbrook 
will be an important one for The 
Florida Bar. Foreseeable events or 
activities include the following: 

e Reaffirmation that the Bar may 
participate in the legislative process. 
At this writing there is a hope and ex- 
pectation since the Supreme Court 
has not ruled on a petition challeng- 
ing our participation. Even if the 
Supreme Court finds constitutional 
obstacles with our existing practices, 
we must find a way to participate in 
the legislative process. Further, the 
Bar could be of great assistance to the 
legislature by providing policy- 
neutral analyses of major legislative 
proposals. There are today too few 
lawyers in the Florida Legislature. 

e Report of the Tort Litigation Re- 
view Commission headed by former 
Justice Stephen C. O'Connell. If 
there should be tort reform, the Bar 
should take the initiative. That 
decision should not be prejudged. 
The recommendations of the Com- 
mission, a capable and _ balanced 
group, will carry much weight with 
the Bar. 

e Adoption of a new code of pro- 
fessional responsibility based upon 
the Kutak proposals. The American 
Bar Association should adopt a new 
Model Code next month and this 
Model Code will form a suitable base 
from which a new Florida code may 
be developed. 

e Adoption of streamlined and 
more usable rules regulating the Bar. 
This multi-year Bar project should be 
completed this year. The Integration 
Rule would be replaced by Rules 
Regulating The Florida Bar. The 
modernized bylaws will incorporate 
special rules for such programs as 
discipline and specialization. 

e Receipt of Long Range Planning 
Committee recommendations to 
complete a revision of budgeting, 
program evaluation and planning 
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An important year ahead 


By William O. E. Henry 


procedures. The new procedures 
make it possible for the elected 
governors to achieve goal-oriented 
consistency in policymaking and to 
avoid overreaction to crisis. Previ- 


ously, presidential whim often 
determined programs and resulted in 
fluctuations from year to year. 

e Increased voluntary pro bono 
and IOTA participation with threat 
of mandatory participation 
removed. The principles of duty and 
service to the public have been incul- 
cated in our membership. This duty 
should be demonstrated by signifi- 
cantly greater legal assistance to the 
poor through direct services and 
IOTA funding. The Supreme Court 
has made it clear that lawyers are ex- 
pected to do their duty. 

e Improved administration of 
justice through reduction of court 
delays in death penalty cases and 
through more effective enforcement 
of child support judgments. The 
federal and state courts have become 
more aware of and concerned about 
these deficiencies that are under- 
mining public confidence in the judi- 
cial system. The Bar will support cor- 
rective efforts by the courts. 

e Finding how to deal with legal 
malpractice. A special Bar 
committee will help the Board of 


Governors decide the Bar’s duty to its 
members and to the public with 
respect to legal malpractice and the 
availability of insurance to pay 
damages. These important decisions 
will impact greatly the legal 
profession. 

e Bar coordination of law related 
education. The Florida Bar with- 
drew from coordinating law related 
education in the schools a few years 
ago. We should return because our 
expertise is necessary. Neither 
teachers nor students fully ap- 
preciate our legal system, and we 
must be certain they understand and 
accept its value. 

e A better method for fixing judi- 
cial compensation. Too many 
outstanding judges have left the 
bench because their salaries did not 
keep up with inflation. The state 
university system found a way to pay 
doctors and lawyers on university 
faculties more than the Governor. 
Surely that procedure or some other 
method can be found to assure ade- 
quate judicial compensation. 

The foregoing partial list of fore- 
seeable events and activities does not 
by definition include unforeseeable 
events that occur every year. More- 
over, the bulk of the work of the Bar 
is accomplished through the sections 
and committees of The Florida Bar 
and through the work of voluntary 
bar associations throughout the state. 
No effort has been made in these few 
paragraphs to catalogue the 
enormous amount of work being 
done by sections, committees, and 
voluntary bar associations. 

I am looking forward to working 
on behalf of The Florida Bar with the 
justices of our Supreme Court, with 
the judges of our other courts, with 
the Board of Governors and the Bar 
staff, and with our members as we 
face the events and activities of this 
important year. Thanks for providing 
me with this opportunity. O 
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EXECUTIVE DIRECTIONS 


One of the most important activi- 
ties for a bar association, yet one that 
is often shunned aside, is long range 
planning. With the growth in the law 
as well as the number of attorneys, 
there are demands for new programs 
and a need to review existing pro- 
grams. A plan for the future is vital. 

Presently, the Long Range Plan- 
ning Committee, chaired by past 
President Leonard Gilbert, is devel- 
oping not only a plan but a planning 
process through which the plan will 
be updated. 

The Long Range Planning Com- 
mittee is structured into five sub- 
committees and each is assigned a 
different topic. I would like to review 
with you those topics and solicit your 
input. The subcommittees will be 
meeting and making recommenda- 
tions to the full committee during the 
fall. Any suggestions you may have 
for the committee will be more than 
welcome. 

The first subcommittee is involved 
with Bar organizational structure. In 
view of the increase in Bar member- 
ship and continuing challenges both 
internally and externally, the Bar 
must consider what changes should 
be made in its organizational struc- 
ture. In particular, the Bar should 
determine: (1) what are the 
advantages/disadvantages of a 
mandatory/voluntary bar; (2) 
whether the Board of Governors 
should be reapportioned, provide for 
specialty representation and non- 
lawyer members representation; (3) 
whether a house of delegates should 
be created to provide a mechanism 
for more lawyers to have a voice in 
Bar matters; (4) what type, if any, 
affiliate memberships should be 
created; (5) what type of autonomy 
should certain subsections of the Bar 
(sections and committees) have 
regarding legislative and fiscal 
matters. 

A second committee is studying 
law education and competency. 
Some of the questions to be consid- 
ered are: 


Planning for the future 


By John F. Harkness, Jr., Executive Director 


(1) Should The Florida Bar be 
more or less involved in future contin- 
uing legal education courses and 
publications? Should CLE be 
independent of the Bar? 

(2) What should be the involve- 
ment of The Florida Bar as to designa- 
tion and Board certification for 
lawyers? How can specialization 
training be developed and offered to 
lawyers to ensure the depth in knowl- 
edge required for certification? 

(3) Should there be some form of 
mandatory peer review for lawyer 
whose competency is questioned? 

Advertising solicitation and ethics 
are the subjects of a third committee. 
It is concerned with the regulatory 
jurisdiction of The Florida Bar over 
advertising solicitation and ethics. 

(1) What should the Bar’s role be 
in protecting the public from mis- 
leading advertising? Should the Bar 
be concerned with “bad taste” adver- 
tising? 

(2) What should be the parameters 
of authorized regulation as to time, 
place, manner and content of 
advertising? 

(3) Because of the developments 
relating to advertising caused by the 
Supreme Court, what should The 
Florida Bar and the Supreme Court’s 
roles be? Should it be restrictive? 
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Should the Bar have a “proactive” 
stand when it comes to advertising 
and solicitation? 

The fourth subcommittee is 
involved with public relations and 
legislation. The main questions are: 

(1) What should the substance and 
means of the Bar’s communication 
with its members be? with the 
public? 

(2) Can institutional advertising 
improve the public image of 
lawyers? 

(3) Should the Bar be involved in 
legislative activity in view of its 
structure? 

(4) If the Bar is not involved in 
lobbying, how can the training of 
lawyers be used for the public benefit 
in the legislative process? 

The last subcommittee is involved 
in the delivery of legal services. 

(1) Based upon the premise that 
The Florida Bar has an ongoing 
responsibility to actively facilitate 
access to legal services, how can the 
Bar assist in assuring that low and 
middle-income clients have access to 
legal services? 

(2) How can the Bar assure that 
specialty groups such as the elderly, 
the disabled, etc., have access to the 
legal services that they need? 

(3) What should The Florida Bar’s 
position be as far as providing local 
lawyer referral services, legal clinics, 
prepaid and group legal services, 
alternative dispute resolution 
centers? 

(4) Should the Bar have any role in 
the simplification of the legal process? 

(5) What can the Bar do in 
assisting the courts in making them 
more accessible to the public? 

As you can see by the foregoing 
brief description of the five areas of 
interest, this is a very ambitious task. 
By its nature it has to be. We will keep 
you informed on a timely basis 
through articles in the Bar News. You 
are encouraged to let us know your 
comments, particularly your 
reactions to the articles as we report 
the progress of this committee. 0 


Florida Bar President William O. E. Henry began law practice with the 
Bartow firm of Holland, Bevis, McRae and Smith. Although he now prac- 
tices with its successor firm, Holland & Knight, in Lakeland, Henry 


retains an office in Bartow. He is pictured in the Bartow conference room, 
flanked by firm founders Spessard L. Holland and W. F. Bevis. 


The Henry family tree now includes a 
daughter-in-law and son-in-law in addition to 
daughters Jean and Carol and son Robert. 
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Bill Henry— 
the man and the office 


You might think a lawyer embark- 
ing upon a year in which he expects 
to give 1,500 to 2,000 otherwise 
“billable” hours to The Florida Bar 
would show the stresses of time 
management. So how does Bill 
Henry look so relaxed? How can he 
stop for a congenial chat with an 
acquaintance, juggle assignments of 
a busy law practice with multiple Bar 
responsibilities, and then drop every- 
thing to spend a weekend at the 
family’s lake house in the Ocala 
National Forest? 

To the casual observer, Bill Henry 
is a series of contradictions. He 
appears very serious but has a dry 
sense of humor that ranges from 
witty repartee to comic role-playing 
among friends and family. He does 
not appear to be a workaholic but 
gets a phenomenal amount of work 
done. He is quiet, usually speaking 
only when he has something of sub- 
stance to say. 

He never intended to become a 
lawyer but is a respected senior 
partner in the state’s largest law firm. 
He never planned to become presi- 
dent of The Florida Bar but on June 
18 took the oath of office as chief 
executive of the nation’s fifth largest 
state bar. In each case, circumstances 
brought the job or the office to him. 

After 30 years as a lawyer he has 
never had any regrets and observes in 
his usual candid manner, “I’m a 
pretty good lawyer but I might have 
been a better journalist.” For a brief 


An artist friend used scuba 
fins, an oriental kimona and 
a briefcase to caricature 
Henry in this family picture. 


while during and right after college, 
you might say he got printer’s ink in 
his veins. His psychological makeup 
thus transfused, the dream of being 
editor of a large city daily or, better 
yet, his hometown newspaper, will 
forever have the luster of the 
unrequited. 


Started as journalist 

Born in Ocala on March 30, 1927, 
William O. E. Henry (his double 
middle initials are for his grand- 
fathers Oscar and Eugene) emerged 
in high school as a leader. He earned 
the rank of Eagle Scout, and served 
as president of his senior class. In 
May 1945 enlistment in a wartime 
Navy required his departure before 
graduation (his mother, Alice 
Johnson Henry, who still lives in 
Ocala, received his diploma for him 
one month later). 

Henry served nearly two years on 
active duty with the Navy, progress- 
ing from Apprentice Seaman to 
Pharmacist Mate Third Class. While 
stationed at Great Lakes Naval 
Hospital he read the book Gall and 
Honey, a story of Chicago news- 
paperman Eddie Doherty. He was so 
impressed with Doherty’s career he 
decided he would also like to be a 
journalist. 

He left the Navy in December 1946 
and entered the University of Florida 
the following February. During the 
next four years he enhanced his 
journalism education with summer 
work experience on two Ocala news- 
papers and in his junior year edited 
the Seminole, the now unseemly 
name for the University of Florida 
yearbook. He also found time for the 
extracurricular activities that won 
him an invitation into Florida Blue 
Key and the University Hall of Fame 
and election as president of SAE 
social fraternity and Sigma Delta Chi 
journalism honorary. 

Henry’s last semester in journalism 
school became his first semester in 
law school. After obtaining the BSJ 
degree in June 1950, he planned to 
use his final year of GI Bill eligibility 


doing graduate study at Medill 
School of Journalism at North- 
western University. “Rather than 
getting more trade school skills, why 
don’t you spend a year in law 
school?” the Florida journalism dean 
urged. Reflecting on that advice and 
in the general uncertainty of the 
postwar period, Henry remained in 
law school. He kept one hand in 
journalism as editor of the Summer 
Gator, a student newspaper. 

Admitted to the Bar under the 
diploma privilege in June 1950, 
Henry began a year-long stint with 
the Marion Sun in his hometown. The 
job did not afford him the work 
experience he would have enjoyed 
more on the competing Ocala Star 
Banner. Unable to make a job change 
gracefully, Henry “took the coward’s 
way out” and decided to try law 
practice. 


“Learning” to practice law 


“When you finish law school you 
are not ready to practice law, but 
ready to learn to practice law,” 
remembers Henry. “It is very diffi- 
cult to become a really competent 
lawyer, and may take from three to 
five years.” 

Although at the time he thought 
“all lawyers were like that,” Henry 
learned to practice under whom he 
now considers four of the most 
brilliant lawyers in the state. “I had 
pretty high standards to emulate,” he 
smiles, recalling his initiation into law 
practice with the then small firm of 
Holland, Bevis, McRae and Smith in 
Bartow. 

He sat at the desk of U.S. Senator 
Spessard L. Holland and moved into 
the library when the firm’s distin- 
guished founder returned to Bartow 
between Senate sessions. 

“Then there was William McRae, a 
Rhodes scholar and a past president 
of The Florida Bar; Chesterfield 
Smith, who later served both The 
Florida Bar and the American Bar 
Association as president; Stephen 
Grimes, now a Second District Court 
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Bill Henry— 
the man and the office 


of Appeal judge; and Henry 
Kittleson, like the others the out- 
standing law graduate in his class and 
a very special personal friend.” 
Henry credits them with giving direc- 
tion and tutelage to his successful 
corporate and tax practice. 

In the way firms typically grow, 
Holland, Bevis, McRae & Smith 
added lawyers with special training 
to meet the needs of their clients. The 
lawyers already on board frequently 
spent evenings in the library to look 
up a legal question they would have 
to answer for a client the next day. 
Through this step-by-step process, 
Bill Henry because the firm’s “tax 
lawyer,” at that time the only one in 
Polk County. He served as one of the 
first chairmen of the Bar’s Tax 
Section and was inaugural editor of 
The Florida Bar Journal's Tax Law 
Notes column. 

When Henry Kittleson left for 
active duty with the Air Force, Bill 
Henry assumed responsibility for 
much of the firm’s real property 
work. Over the years his practice 
expanded to encompass corporation 
and business law, wills, estates and 
estate planning and taxation, in both 
state and federal courts. He took time 
out in the 1963 regular session to 
serve the Governor as legislative 
counsel. 

“The firm’s gross income during 
those early years is the amount we 
now need every single day to finance 
our firm,” Henry said. The firm 
expanded in size proportionately. 


Serving legal needs of a citrus and 
industrial hub that produces 50 
percent of the state’s citrus and 70 
percent of the world’s phosphate, 
Holland, Bevis, McRae, & Smith 
merged with the Tampa firm of 
Knight, Jones, Whitaker & Germany 
in July 1968. The Tampa firm repre- 
sented a bank and a public utility and 
needed more specialists. The 
Bartow-Lakeland firm represented 
the phosphate industry and citrus 
companies and possessed the needed 
specialists. 

Now with 200 lawyers, Holland & 
Knight has offices in eight cities, 
including Lakeland, Tampa, 
Bradenton, Sarasota, Ft. Lauderdale, 
Miami, Tallahassee and Washington, 
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D. C. The Ft. Lauderdale and Miami 
offices began with a merger with the 
firm of Glass, Schultz, Moss & 
Weinstein and the Washington office 
began with a merger with the firm of 
Pope, Ballard & Loos. 

Bill Henry moved from the Bartow 
office to the Lakeland office in 1967 
to be closer to his clients. From there 
he has served as chairman of the 
firm’s executive committee and as 
team leader of his areas of practice. 
Last year the firm changed its 
management structure to an 18- 


tioner who has drive, motivation, 
stamina, is efficient and well organ- 
ized, can both practice law and serve 
as Bar president.” 

Henry’s secretary of 17 years, 
Charlotte Caldwell, will tell you he 
possesses those qualities himself. “He 
is a dedicated, conscientious lawyer 
and person who is very organized 
and thorough in everything he does. 
Every minute of his time is accounted 
for and used constructively whether 
for his clients, the Bar, his family or 
friends. Yet he is very genuine and a 


“Not all firms will permit one of its partners to 
serve as president.” Henry estimates his firm 
will only realize from 500 to 1,000 billable 
hours from him during his administrative year. 


member directors committee on 
which he serves. Henry was excused 
from other firm administrative duties 
to devote time to his responsibilities 
as president-elect and now president 
of The Florida Bar. 


Bar work reduces billable hours 


Being at the helm of the Bar will 
have a significant impact on his law 
practice. “I simply won't have time to 
draft documents for a corporate 
reorganization, for example. I will 
meet with the client and determine a 
probable course of action and call 
upon other lawyers in the firm to do 
the work,” he explained. He esti- 
mates his firm will only realize from 
500 to 1,000 billable hours from him 
this year. He generally produces up 
to 3,500 billable hours. 


“Not all firms will permit this,” he 
acknowledges, “but a sole practi- 


sympathetic listener if you have a 
problem,” she said. 

Even the daily 30-minute drive 
from his home in Bartow to his office 
in Lakeland is well spent. U.S. 
Highway 98 winds through citrus 
groves and by industrial develop- 
ment until it reaches the residential 
section of Lakeland. A few blocks 
more and Henry arrives at 92 Lake 
Wire Drive where the three-story 
office building of Holland & Knight 
looks out over a small lake, ringed by 
commercial buildings, churches and 
homes. During the drive through the 
peaceful Central Florida region, he 
dictates some of the day’s correspon- 
dence and a work schedule for the 
day. 

Beginning June 18, that schedule 
became heavy with plans for Bar 
meetings, local bar and civic club 
speeches, and preparation for 
sessions of the Board of Governors. 


fi, j A 


Plans to provide continuity 


He assumed the office of president 
believing the Bar is in great shape, in 
fact “the best state bar there is. I will 
proceed on the theory that ‘if it ain’t 
broke, don’t fix it.’ What the president 
needs to do is provide executive 
leadership to carry on the programs 
the Bar now is conducting,” Henry 
said. 

He worked closely with Past Presi- 
dent James C. Rinaman, Jr., during 
the past Bar year and had an oppor- 
tunity to help influence decisions 
regarding the programs now under 
development. Henry plans to involve 
newly installed President-elect 
Gerald Richman in the decision- 
making this Bar year to provide on- 
going continuity of Bar admin- 
istration. 

“The only difference will be in the 
style of leadership, not in the pro- 
grams,” he observed. “For example, 
Jim Rinaman created a consortium 
for the delivery of legal assistance. 
We will continue to work on it. 

“We have a duty and responsibility 
to provide legal services to the poor. 
A main concern of mine is to put 
clients with unmet legal needs with 
under-used lawyers, lawyers who do 
not have enough legal work to do and 


Bobbie and Bill Henry at 
home among family photos 
and mementoes. 


do not know how to get it.” 

That simple sounding prescription 
calls for greater use of a tool lawyers 
now have available to them, Henry 
believes. “One way is to encourage 
more use of advertising. Unfortu- 
nately, many lawyers who advertise 
are not the most skilled in providing 
legal services. The new clients who 
respond to their ads are not too 
pleased with the services provided, 
and this has resulted in some 
grievance complaints to the Bar,” he 
said. 

“So the public in some cases 
correctly perceives that lawyers who 


advertise may not be the best 
lawyers. We need to turn this public 
perception around by encouraging 
the more skilled lawyers to advertise. 
This may cause the public not now 
using lawyers to use them.” 

Henry believes “the Bar will never 
have enough money to pay for institu- 
tional advertising,” but the private 
bar can advertise effectively if it is 
done with good taste in a professional 
manner. 


Three major concerns 


The new president has three major 
concerns for the Bar this year—all 
arising from the purposes of The 
Florida Bar as set out in the Preamble 
to the Integration Rule. 


® To inculcate in its members the 
principles of duty and service to the 
public—“I am bothered we do not 
have a special committee to give this 
particular purpose attention. Perhaps 
we do not because it is perceived that 
lawyers already do that. Most 
lawyers are good citizens and 
provide much public service. We 
need to look at this purpose and 
determine if it deserves a special 
committee to see that it is carried 
out.” 


© To improve the administration 
of justice—“We do a pretty good job 
with our efforts to improve the 
administration of justice, but the 
public thinks the judicial system is 
not working. They blame the system 
because it is failing to carry out the 
death penalty. The Bar has no role in 
the social and political decision 
creating the death penalty but once it 
is law, the Bar has a responsibility to 
see that it is carried out,” Henry said. 

He said the law guarantees a fair 
trial and appeal but the frequent use 
of federal habeas corpus is an abuse 
of the system. “The Bar should 
support the positions of the Governor 
and the Attorney General and see 
that the system is not abused,” he 
said. 

“Large numbers of the public have 
no confidence in the system because 
it fails to carry out child support 
orders,” he continued. Henry’s 
concern has increased in this area as 
has the number of single parents who 
get court awards for child support 
but cannot collect it. In a talk before 
the Circuit Judges Conference last 
March he urged circuit judges to see 
that their support orders are carried 
out. In several counties where innova- 
tive collection methods are working, 


he said the judges need to feel the Bar 
is behind them. 

“Juvenile crime is out of hand,” 
Henry observed. He recounted The 
Florida Bar’s law education program 
that worked with the legislature a 
few years ago to get funding for 
public schools to teach children about 
the consequences of crime. “The pro- 
gram that was developed was general- 
ized education about the law that 
taught how to avoid consequences of 
crime. This caused the legislature to 
drop much of the funding. The 
Florida Bar also dropped the pro- 
gram. We need to get back into law 
education—to find an effective way 
to teach children the consequences of 
crime.” Henry said he will encourage 
the Bar’s Law Education Committee 
to develop programs along these 
lines. 

© To advance the science of juris- 
prudence—This final purpose of the 
Bar cited in the Preamble concerns 
Henry because he feels the Bar is not 
providing much technical assistance 
in legislation now. He said the low 
ratio of lawyers in the legislature is 
not good for the public welfare 
because legal skills needed to ensure 
that bills meet legal requirements are 
lacking. Technical assistance once 
was provided through the Law 
Revision Council and he looks to a 
similar approach for the Bar’s reentry 
into the area. 

If a call for tort reform results from 
the 1983 legislative session, Henry 
hopes the Bar can be a leader in the 
movement so that whatever changes 
are made will make the system better, 
not worse. “I would prefer the Bar 
take some initiative in guiding that 
reform rather than have changes 
forced upon us. Because doctors 
made a tactical mistake in blaming 
medical malpractice problems solely 
upon lawyers, I doubt if any legisla- 
tion will come out of this year’s 
session,” he said. 

He thinks million dollar verdict 
clubs some lawyers champion are 
distasteful and result in bad public 
relations, since they place emphasis 
on the lawyers’ personal achieve- 
ments rather than on serving clients. 
“Big verdicts’ are a problem, but if 
you scale down contingent fees like 
the doctors want, you may not attract 
to that practice that innovative, 
highly motivated lawyer who will 
keep probing to try to find a remedy 
for the client,” he said. 

“T think the plaintiff and defense 
bars are in a position to understand 
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what the problems are and what 
changes should be made. If they do, 
the system will probably be more 
sound; if they don’t, they may 
become victims of what someone 
else develops,” he explained. 
Together with immediate past Presi- 
dent Jim Rinaman, Henry made 
plans to begin the tort review process 
with creation of a tort litigation 
review commission. The nonpartisan 
study group was named by President 
Rinaman at the May Board of 
Governors meeting. 


Preventive discipline 


“Another major responsibility 
during this Bar year will certainly be 
to determine what Florida will do 
regarding the Model Code of Profes- 
sional Responsibility the American 
Bar will probably adopt in August,” 
Henry said. He believes the ABA 
Kutak Committee work product will 
be an improvement over the present 
Code. Florida’s Code deals with 
advocacy and the court system, 
Henry said, and the new Model Code 
will deal on a comparable basis with 
office practice, thus providing 
lawyers with better guidance on day- 
to-day ethical considerations. He is 
glad President-elect Gerald Richman, 
who has chaired The Florida Bar 
special committee on the Code, will 
be available to guide the Bar in its 
decision to adopt it. 

For a long time Henry has been 
concerned that all of the Bar’s 
resources for discipline have gone 
into prosecution. “We have done virtu- 
ally nothing to educate lawyers and 
provide preventive programs in 
recurring problems in ethics,” he 
observed. 

The monthly computer printouts 
Board of Governors members receive 
of pending complaints show that 
some lawyers’ names keep coming 
back. “I believe they simply have 
poor practice habits and client rela- 
tions. We need to retrain those 
lawyers. If they are not retrainable 
and cannot be rehabilitated, then we 
need to discipline them,” Henry said. 

Other ongoing concerns Henry will 
probably address during his admin- 
istrative year is the dilemma of 
converting the law school graduates 
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into effective, efficient and trained 
lawyers. He said the Bar can disci- 
pline a lawyer for incompetency but 
that is too late for the client who has 
been injured by him. 

Tied in with this problem is another 
proposal about to surface—required 
malpractice insurance for all practi- 
tioners. “The Bar needs to address 
what its duty is here to the public and 
to its members,” Henry said. He will 
continue the committee appointed 
by President Rinaman and chaired 
by Ray Ferrero, Jr., to study legal 
malpractice insurance. 


The way to the presidency 


As he talked with the Journal about 
his concerns for the legal profession, 
Henry mused that he really never 
sought to become president of the 
Bar. 

Active participation in committee 
and section work over the years 
steadily drew him closer to the execu- 
tive role. He had served as president 
of the Lakeland Bar Association in 
1975-76 and became a member of 
The Florida Bar Designation Coordi- 
nating Committee in 1975, later 
serving as its vice chairman. In 1977 
he was named chairman of the Con- 
tinuing Legal Education Committee 
and undertook to improve quality of 
its courses during the rapid growth 
period initiated by the Bar’s new 
Designation Plan. “Our goal was to 
make CLE as good and as low in cost 
as possible, and readily available all 
over the state,” he recalls. 

He created seven subcommittees 
including an evaluation committee as 
a means of upgrading CLE speakers. 
A master calendar was started to 
coordinate CLE courses. 

Henry wanted to develop a three- 
year plan for CLE but found some 
segments of the Bar reluctant to 
announce educational plans that far 
ahead for fear that commercial 
sponsors would compete with a 
course in advance of the Bar course. 
“T believe we need not worry because 
there is competition among CLE pro- 
viders but only if the quality of the 
competing courses surpasses ours,” 
he said. Lawyers prefer Bar courses 
over commercial courses, he 
believes. 

Henry found himself attending 
almost every meeting of the Board of 
Governors to report on these efforts. 
It was natural for his name to come 
up when a replacement for 10th 
Circuit Representative J. Hardin 
Peterson, Jr., announced he was 


retiring from the Board. Henry was 
unopposed for the office and began 
service on the Board in 1978. 

Since then he has served on the 
Budget Committee (chairman in 
1980-81), on the Scope and Correla- 
tion Committee, Integration Rule 
and Bylaws Committee, Program 
and Function Review Committee 
and as chairman of the Long Range 
Planning Committee which con- 
ducted the last Florida Bar planning 
retreat in 1980. 

Several other committee assign- 
ments, including the American Bar 
Corporation Section Advertising and 
Specialization Committee, which he 
served as chairman, gave him a valu- 
able overview of the purposes, pro- 
grams, and problems of the Bar and 
presented him as a strong, though 
quiet and deliberate leader. Some of 
his fellow Board members recog- 
nized this and urged him to run for 
president-elect. A petition signed by 
a cross-section of 1,800 members of 
the Bar announced his candidacy. 
Unopposed, he was declared 
president-elect designate for the 
1982-83 Bar year. 


Home and family 


“You could never be president of 
the Bar without the support of your 
family,” he acknowledges. He con- 
sulted with his wife, Bobbie, before 
deciding to run for president-elect. It 
takes just a few minutes with the 
gregarious “first lady” to realize he 
has her enthusiastic support and 
indeed her assistance. 


“Hello, my name is Bobbie,” read a 
placard she had hanging around her 
neck one day when he returned from 
a long series of law firm obligations 
and Bar meetings. Henry doesn’t 
often need a reminder that he’s been 
away too long since wife Bobbie 
accompanies him to many meetings 
of the Board of Governors and other 
Bar functions. 


Their oldest child, Carol, is a 
communications consultant with 
Southwestern Bell in St. Louis. 
Carol’s husband, Mike Moore, is in 
his last year as as medical resident at 
St. Mary’s Hospital in St. Louis. The 
Moores plan to return to Florida 
upon completion of his residency. 
The only son, Bob, practices law in 
Orlando where Bob and his wife 
Maria live. The Henry’s youngest 
daughter, Jean, graduated from 
Florida Southern College last May 
and hopes to further her education so 


that she can teach high school 
journalism. 

Whenever possible the family 
meets at Bobbie’s mother’s lake house 
in the Ocala National Forest or at the 
new house at Tuxedo, North 
Carolina, that the Henrys built with 
long-time friends Howard and Marie 
Sands of Winter Haven. 

The Henry home on a quiet oak- 
lined street in Bartow reflects the 
family’s enjoyment and admiration 
for each other. Architect Gene 
Leedy, a fraternity brother of 
Henry’s, designed the house and won 
an award for it. Photos of family 
members fill the walls (both 
daughters are photographers and 
former reporter and photographer 
Henry frequently records a family 
event on film). There are pictures of 
graduations, weddings, plaque 
presentations (it is a family of 
achievers!) and scouting activities. 

Bill Henry proudly tells visitors 
about the accomplishments of his 
wife as a Girl Scout leader. Winner of 
the Rotary Club Medal of Honor for 


community service, Bobbie Henry 
became co-leader of a troop when 
oldest daughter Carol was a member 
and continued to work with it long 
after her daughters had finished their 
scouting days (both achieving 
highest rank). Carol herself became a 
Girl Scout leader while attending 
Furman University, as did Jean 
during her college years. 

“Bobbie really did well with those 
scouts,” Henry comments. He’s especi- 
ally gratified that one girl helped 
save the life of an auto accident 
victim on the way home from a troop 
meeting where the girl had learned 
first aid. “Bobbie received the 
Thanks Badge for her work, the Girl 
Scout’s highest award for adult 
leaders,” he said. 

Church and civic activities have 
received attention from Henry as 
well. He has long been active with 
Asbury United Methodist Church of 
Bartow and represented the local 
church at the Florida Annual 
Conference of United Methodists for 
more that 10 years. His major respon- 


“I think the plaintiff and defense bars are 
in a position to understand what the 
problems are and what changes should 


be made in the tort system. I would prefer 
that the Bar take the initiative in guiding 
that change,” Henry said. 


sibilities at the church were as 
chairman of the Sanctuary Building 
Committee and of the other 
committee that raised the funds to 
finance the construction. 

Henry served as president of the 
University of Florida national alumni 
association in 1968 and received the 
university's Distinguished Alumnus 
Award in 1972. His wife, older 
daughter and son all received degrees 
from the University of Florida and 
are proud “Gators.” He believes he 
and his older daughter were the first 
father-daughter members of Florida 
Blue Key. 

Across the small lake behind the 
Henry home is a Girl Scout camp- 
ground that serves as a reminder of 
years of happy involvement. A few 
blocks away is the Asbury United 
Methodist Church where the family 
worships. They, like the pictures now 
on the wall and those to be added 
during this Bar year, represent the 
spirit of family, neighborhood and 
voluntary leadership that seems to 
permeate the Henry home. O 


—By Linda H. Yates 
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“It would almost be malpractice for a lawyer 
to appear in federal court in a criminal case 
without having this book close by.” 


Stanley E. Preiser 
Attorney at Law 


Federal Criminal Trials, by James C. Cissell, is a 
practical, ready reference for constitutional protec- 
tions, federal criminal procedure and the rules of evi- 
dence. This book is a new and more comprehensive 
edition of the basic criminal trial manual, Proving 
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Trademark 
protection in the 
entertainment 
industry: 


WHAT?’S IN A NAME? 


By Frederick L. Bergert 


It is a good thing to have a good name, that is to say credit and reputation. But 
also, in truth, it is advantageous to have a handsome name and one that is easy to 


pronounce and retain, for thereby kings and grandees recognize us more easily and 
are less apt to forget us. . . . 


— Montaigne, Essays, Bk. I, Ch. 46 


In recent years, the entertainment 
industry has experienced a phenom- 
enal growth in the range and volume of 
products marketed to the public. 
Through the news media and in the 
marketplace, we are reminded every 
day of the wide variety of available 
merchandise bearing the name or logo 
of entertainment groups and personali- 
ties. Such merchandise pervades our 
society: T-shirts, baseball caps, jeans, 
boots, hats, tote bags, dolls, playing 
cards, calendars, posters, pajamas and 
on and on. 

It should come as no surprise that 
such products have figured promi- 
nently in the business plans of those in 
a position to profit from the merchan- 
dising of the name or logo of well 
known entertainers. In recent years 
entertainment groups in the music 
business have realized more than one- 
quarter of their total revenue from the 
merchandising of various products 
other than the music product itself. As 
an example, sales of T-shirts in 
amounts of $30,000 to $40,000 have 


been generated at a single performance 
in the case of established stars such as 
Kenny Rogers or the Rolling Stones.! 
In addition to the revenue obtained 
by the entertainers themselves from 
such merchandise, as much as half 
the total revenue from such products 
is estimated to go to bootleggers 
selling merchandise, often of an 
inferior quality, which is not autho- 
rized by the entertainment entity 
whose name appears on the 
merchandise. 

The U.S. trademark laws are 
designed to protect the ability of an 
entertainment entity to control the 
use of the name or logo by which it is 
known. Such protection can extend 
to the various mass merchandise 
items of the type mentioned above, 
as well as the principal product, i.e., 
the tapes, phonograph records and 
motion pictures bearing the name, 
trademark or likeness of the entertain- 
ment entity, which might be sold 
illegally by product pirates. 

This article will discuss various 


ways such protection may be 
achieved. For purposes of simplifica- 
tion, reference will be made through- 
out the article to examples of the 
applicability of trademark law to 
individuals and groups involved in 
musical entertainment. Such exam- 
ples will, in general, also apply to 
entertainers or performers in the fine 
arts and motion pictures, as well as 
sports personalities and teams. 


Benefits of trademark registration 


A trademark is generally defined 
as “any word, name, symbol or 
device or any combination thereof 
adopted and used by a manufacturer 
or merchant to identify his goods and 
distinguish them from those manu- 
factured or sold by others.”? A 
service mark is defined as “a mark 
used in the sale or advertising of 
services to identify the services of 
one person and distinguish them 
from the services of others.”? Thus 
from a technical standpoint the use 
by an entertainment group of its 
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name or logo in connection with the 
presentation of entertainment would 
constitute service mark use while the 
use of the same mark in connection 
with goods such as phonograph 
records or T-shirts would be a trade- 
mark use. Since, however, the deci- 
sions relating to trademarks are 
applicable by analogy to service 
marks, the word “trademark” will be 
used in this article for convenience to 
designate both service mark use and 
trademark use. 

Under common law principles, the 
first user of a trademark is entitled to 
exclusive rights in the mark, includ- 
ing the right to sell articles of 
merchandise bearing the mark.‘ Thus 
trademark rights in the United States 
are acquired initially by actually 
using the mark, either on or in con- 
nection with goods sold in commerce, 
or in the sale or advertising of 
services. In the absence of a federal 
trademark registration, however, 
such common law rights are gener- 
ally limited to that geographical 
portion of the United States in which 
the name or mark has actually been 
used.5 

The federal trademark law, known 
as the 1946 Lanham Act,® provides 
for federal registration of trademarks 
and extends the protection for marks 
which have been so registered. The 
Lanham Act was designed in part to 
correct the hazardous state of terri- 
torial rights at common law by giving 
security to trademark owners who 
register their marks in compliance 
with the provisions of the Act. The 
principal elements of change were to 
provide that registration can consti- 
tute notice to the world of the regis- 
trant’s claim and to permit registra- 
tions to ripen into incontestable rights 
of exclusive ownership. Thus a mark 
which is the subject of federal regis- 
tration is entitled to protection 
throughout the United States against 
subsequent users of a similar mark, 
even though the registered mark may 
have actually been used in only a few 
states.” 


Preliminary steps 
in protecting a mark 


In selecting and adopting a name 
or mark for use by an entertainment 
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entity, the object from the standpoint 
of trademark law should be to avoid 
the likelihood of confusion with any 
previously used mark in the entertain- 
ment field. Once a mark has been 
selected and put into use, it is an 
infringement for a subsequent party 
to use (a) the same or a confusingly 
similar term, (b) on the same or 
closely related goods or services, (c) 
in the same geographical area, or in 
some cases, within a natural area of 


Frederick L. Bergert practices 
patent and trademark law with the 
firm of LeBlanc, Nolan, Shur & 
Nies in Arlington, Virginia. He 
received his B.S. degree from the 
Georgia Institute of Technology in 


1959 and his J.D. from the 
University of Florida in 1965. He is 
a member of The Florida Bar and 
the Bars of Virginia and the District 
of Columbia and is admitted to 
practice before the U.S. Patent 
and Trademark Office. 


expansion. The law protects pur- 
chasers from a likelihood of confu- 
sion, mistake or deception caused by 
such a subsequent party as to the 
source or sponsorship of the goods or 
services.§ 

As a means of avoiding marks 
which have already been appropri- 
ated, a trademark availability search 
should be performed prior to expend- 
ing funds to promote a new name for 
an entertainment entity. A search of 
the records of the U.S. Patent and 
Trademark Office is essential, and 
other sources of assistance in deter- 
mining the existence of prior names 
or marks may also be consulted, 
including, for example, business and 
trade journals such as Billboard and 
Record World. 

Additional sources which may be 
checked for possible conflict with 


names and trademarks used in the 
entertainment field include organiza- 
tions such as the American Federa- 
tion of TV and Radio Artists and the 
American Guild of Variety Artists. A 
search of such publications and 
sources has more than once been the 
foundation for a decision by an enter- 
tainment group to select another 
mark. When a mark is shortly to 
become of considerable value, the 
goal at the outset is to ensure that the 
mark is cleared of infringement of 
the rights of others, before the mark 
has been developed beyond the point 
of practical change. 

If the results of the trademark 
search are favorable, steps may then 
be taken to complete an application 
for federal registration. In order to 
prepare the application for filing, 
information is required as to: (1) the 
name and address of the applicant; 
(2) the date of first use of the mark; 
(3) the date of first use of the mark in 
commerce (this may be the same as 
item (2));® (4) a drawing or repre- 
sentation of the mark to be regis- 
tered;!° and (5) a description of the 
specific goods or services with which 
the mark is used. !! In addition, five 
specimens of the mark as actually 
used with the goods or services must 
be filed with the application.'? 

In determining the particular 
goods or services with which a mark 
should be registered, it is well to keep 
in mind that a trademark exists in 
law, only in connection with the 
particular product or service line 
with which it is used. Thus a trade- 
mark is generally enforceable only 
against uses in connection with goods 
or services so related to the owner’s 
use, that the accused use is likely to 
cause the public to be confused as to 
the source or origin of the subject 
goods or services.!° 

For example, NBC isa valid trade- 
mark of a certain broadcasting 
company as applied to broadcasting 
services. An entirely separate and 
distinct mark may exist in the 
National Biscuit Company in connec- 
tion with crackers and other food 
products. The initials may be the 
same, the letters may be the same, 
but under the law these are different 
marks. Also, perchance a National 
Bank of Chicago is the owner of still a 
different mark, NBC for banking 
services. Even in foreign countries 
where use is not required for registra- 
tion of a mark, registrations are 
limited to specific goods and services 
or classes of such goods and services, 


: 

4 

4 
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and the trademark is generally not 
protected outside these goods and 
classes.!4 


Other theories of protection 


As indicated above, a program for 
obtaining trademark protection for 
use of a mark with various goods and 
services will include arranging for 
early product shipment or service 
mark use to establish a date of first 
use with each line of goods or 
services, followed by the filing of 
appropriate trademark applications. 
Unfortunately, however, it is not 
always possible for a trademark 
owner to anticipate all possible types 
of goods or services with which 
infringers may attempt to use its 
mark. 


In a case where trademark rights 
have not been established with a 
particular line of goods, the courts 
have in some cases granted protec- 
tion to entertainers and performers 
based on aright of publicity doctrine. 
The right of publicity may be defined 
as “an individual’s right to own, 
protect and commercially exploit his 
own name, likeness and identity.” 
This is a fairly recent doctrine and 
has evolved from the right of privacy, 
the latter having its evolution well 
documented.!¢ 


The courts have occasionally 
confused the right of publicity with 
the right of privacy and as late as 
1974, in Carson v. National Bank of 
Commerce Trust and Savings," the 
Eighth Circuit refused a claim by 
Johnny Carson against a travel 
agency for damages based on the 
unauthorized use of his name and 
pictures, on the ground that Nebraska 
state law did not yet recognize the 
right of privacy, and no cases were 
found distinguishing a protectible 
right of publicity.!* The right of 
publicity has now received judicial 
recognition going as high as the 
United States Supreme Court.!9 

As an example of the issues which 
may be involved in right of publicity 
cases, in the case of Grant v. Esquire, 
Inc., et al.,° plaintiff Gary Grant 
brought an action against a magazine 
publisher and clothing seller for libel, 
invasion of right to privacy and viola- 
tion of right of publicity, arising from 
use of a photograph of plaintiff's 
head on the torso of a model in 
connection with a magazine article 
dealing with clothing styles. The 
court ruled that the first amendment 
would not preclude recovery for 


invasion of plaintiff's right of privacy 
and violation of his right of publicity 
arising from use, without compensa- 
tion to plaintiff, of the photograph of 
him in connection with the magazine 
article if the photograph was used for 
purposes of advertising or for pur- 
poses of trade. In so ruling, the court 
considered whether the rights of 
plaintiff Grant should be affected by 
the fact that the actor had renounced 
any desire to exploit the commercial 
value of his own name and fame, and 
concluded by analogy that “if the 
owner of Blackacre decides for 
reasons of his own not to use his land 
but to keep it in reserve, he is not 
precluded from prosecuting tres- 
passers.” 

It is now generally held that the 
right of publicity is a property 
interest which is assignable and there 
are several decisions holding that the 
right is also descendible. In Factors, 
Etc., Inc. v. Creative Card Co.,2! a 
preliminary injunction was sought to 
restrain defendant from the manu- 
facture, distribution and sale of any 
poster or other commercially ex- 
ploited souvenir merchandise bear- 
ing the likeness of the deceased 
entertainer Elvis Presley. The plain- 


tiffs claimed possession of an exclu- 
sive right to that activity based on a 
“right of publicity” assigned by 
Presley during his lifetime. The court 
ruled that there was a recognized 
property right, the “right of public- 
ity,” which inhered in and was exer- 
cised by the popular entertainer 
during his lifetime, that it was assign- 
able by him and was so assigned, and 
that the right survived his death and 
was capable of further assignment. 

In another decision involving this 
issue, Groucho Marx Productions, 
Inc., v. Day and Night Co., Inc.,2* the 
court granted summary judgment in 
favor of the descendants of the Marx 
Brothers against the producers of a 
Broadway musical, ruling that New 
York does recognize a common law 
right of publicity and that such right 
is descendible.* 

Another theory of protection for 
use of trademarks with mass market 
merchandise such as T-shirts, posters 
and the like is that of unfair competi- 
tion. In Boston Hockey Assn., Inc., v. 
Dallas Cap Mfg., Inc.,24 for example, 
the question to be decided, as posed 
by the court in its opinion, was 
“whether the unauthorized, inten- 
tional duplication of a professional 
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Trademarks 


hockey team’s symbol on an 
embroidered emblem, to be sold to 
the public as a patch for attchment to 
clothing, violates any legal right of 
the team to the exclusive use of that 
symbol.” 

The case had been brought by the 
National Hockey League and 13 of its 
member hockey teams to enjoin the 
defendant from manufacturing and 
selling embroidered emblems 
depicting their trademarks. All plain- 
tiffs asserted a cause of action for 
common law unfair competition. In 
addition, the NHL and 12 of the 
plaintiff teams had secured federal 
registration of their team symbols as 
service marks for ice hockey enter- 
tainment services and thus sought 
relief under §§1114 and 1125 of the 
Lanham Act. 

The district court had denied 
Lanham Act relief and granted only 
limited relief for unfair competition, 
requiring solely that defendant place 
on the emblems or the package a 
notice that the emblems were not 
authorized by or did not emanate 
from the plaintiffs. 

In reversing the district court on 
the granting of relief under the 
Lanham Act, the court of appeals 
noted the requirement of a $1114 
cause of action that the infringing use 
of the registered mark must be in 
connection with the sale, offering for 
sale, distribution or advertising of 
goods. Since the item being sold in 
this case was arguably the trademark 
itself, rather than goods bearing the 
trademark, the central issue was 
whether the item being sold, i.e., the 
team emblems or patches, should be 
considered as coming within the 
ambit of the Act. 

Although the district court did not 
expressly find that plaintiffs had 
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failed to establish this element, sucha 
finding, in the opinion of the court, 
was implicit in the district court’s 
statement that “in the instant case, the 
registered trademark is, in effect, the 
product itself.” The court of appeals 
then reasoned: 

[T]he fact that the symbol covers the entire 
face of defendant’s product does not alter the 
fact that the trademark symbol is used in 
connection with the sale of the product... . 
The conclusion is inescapable that, without 
plaintiffs’ marks, defendant would not have a 
market for his particular product among ice 
hockey fans desiring to purchase emblems 
embroidered with the symbols of their favorite 
teams. 

As to relief on the ground of unfair 
competition, the court of appeals 
extended the relief granted by the 
district court to a complete prohibi- 
tion of the unauthorized use, stating 
that 
[T]he unfair competition cannot, however, be 
rendered fair by the disclaimer ordered by the 
district court. The exact duplication of the 
symbol and the sale as the team’s emblem 
satisfying the confusion requirement of the 
law, words which indicate it was not autho- 
rized by the trademark owner are insufficient 
to remedy the illegal confusion. 


Tradename and trademark 
distinguished 


The words “name” and “mark” 
have been used interchangeably 
throughout this article and, in so 
doing, it is assumed that use by an 
entertainment entity with the specific 
merchandise or in advertisements 
and promotional material will qualify 
the name as a trademark or service 
mark to identify goods or services. In 
two cases which are mentioned to 
point out the nature of the usage 
which will qualify a name as a trade- 
mark or service mark, and thus allow 
registration, the Trademark Trial and 
Appeal Board, a tribunal of the U.S. 
Patent and Trademark Office, ruled 
in the case of In re Lee Trevino 
Enterprises, Inc.,® that the use of the 
name did not qualify “Lee Trevino” 
as a trademark or service mark, while 
in the case of In re Carson,” the name 
“Johnny Carson” was in fact deter- 
mined to be registrable as a service 
mark. 

In the Trevino case, the Board had 
stated the well settled principle that 
the name of an individual may func- 
tion not only to identify the individual 
but also as a trademark or service 
mark to identify goods sold or 
services rendered by the individual 
or by an authorized corporation in 
commerce. The Board then went on 
to state that such a name may be 


registered provided the specimens 
filed with the application show use of 
the name, not just to identify the 
individual, but rather to identify 
goods sold or services rendered by 
the applicant in commerce. The 
Board decided in this case that the 
specimens submitted did not estab- 
lish use of the name as a trademark or 
service mark. 

In In re Carson, the Board pointed 
out that the most pertinent of the 
specimens submitted with the appli- 
cation for registration were a group 
of advertisements characterized by 
use of the designation “Johnny 
Carson” in connection with the words 
“in concert.” These advertisements 
included information as to place and 
times of performance and as to where 
and for how much tickets could be 
purchased. As stated by the Trade- 
mark Trial and Appeal Board, such 
specimens 
demonstrate use of the name “Johnny Carson” 
presented in a technical service mark manner 
in close association with a clear reference (i.e., 
“in concert”) to entertainment services to be 
performed by him, together with information 
as to how members of the public may avail 
themselves of such services. In view thereof, 
we believe that these specimens are sufficient to 
establish that the designation “Johnny Carson” 
is used by applicant not only as a name to 
identify himself but also as a service mark to 
identify services rendered by him in com- 
merce. To hold otherwise would be to discrimi- 
nate against applicant simply because he is an 
individual. 

In so ruling, the Board distin- 

guished the Trevino case, stating that, 
in the Trevino case: 
Those specimens which contained a reference 
to the services for which registration was 
sought did not show use of the designation 
“Lee Trevino’ set off ina service mark manner, 
but rather only as part of a textual reference to 
Lee Trevino as an individual; other specimens 
referred to services not listed in the identifica- 
tion of goods set forth in the application there 
involved; and the remainder neither referred 
to applicant's services nor had use of “Lee 
Trevino” set off in a service mark manner. 

Thus these decisions point up the 
necessity for careful preparation of 
advertising and promotional mate- 
rial, when the benefits of trademark 
usage and registration are sought to 
be obtained. 


Conclusion 


Use of the name or logo of an 
entertainment entity with conven-_ 
tional goods and services such as 
records and entertainment services, 
as well as with various mass market 
merchandise such as T-shirts and 
posters, followed by registration of 
the name or logo as a trademark, can 


f 


result in substantial protection against 
those who would profit from the 
unauthorized sale of such goods and 
services. In the absence of trademark 
use and registration, protection may 
be available under other legal theo- 
ries such as the right of publicity or 
unfair competition. 

Mass merchandising and adver- 
tising efforts have created an unprece- 
dented demand by the public for 
merchandise associated with enter- 
tainment celebrities. Large invest- 
ments in time and expense are made 
by or on behalf of such celebrities to 
foster and maintain this demand. The 
law appears to be evolving in the 
direction of full recognition of the 
rights of such entertainment entities 
to the benefits associated with the 
celebrity status achieved by their 
efforts. O 


1The Washington Post, January 25, 1981. 

215 U.S.C. §1127. 

315 U.S.C. §1127. 

4United Drug Co., v. Theodore Rectanus 
Co., 248 U.S. 90 (1918); Dixie-Cola Labora- 
tories, Inc., v. Coca-Cola Co., 117 F.2d 352 
(4th Cir. 1941. 

5 Hanover Star Milling Co., v. Metcalf, 240 
U.S. 403 (1916); Continente v. Continente, 378 
F.2d 279 (9th Cir. 1967). 

615 U.S.C. §1051 et seq. 

7Dawn Donut Co., Inc., v. Hart’s Food 


Stores, Inc., et al., 267 F.2d 358 (2d Cir. 1959). 

8 Hanover Star Milling Co., v. Metcalf, 240 
U.S. 403 (1916); Blanchard Importing and 
Distrib. Co., Inc., v. Charles Gilman and Son, 
Inc., et al., 353 F.2d 400 (1st Cir. 1965). 

937 C.F.R. §2.33. 

1037 C.F.R. §2.51. 

137 C.F.R. §2.33. 

1237 C.F.R. §2.56. 

1395 U.S.C. §1114; Seven Up Co., v. Cheer 
Up Sales Co., 148 F.2d 909 (8th Cir. 1945); 
Avon Shoe Co., Inc., et al. v. David Crystal, 
Inc., et al., 279 F.2d 607 (2d Cir. 1960). 

e.g., KaTzanov’s MANUAL ON INous- 
TRIAL Property ALL Over THE Wor-p (9th 
Edition, 1981). 

'5Ralph T. Rader, The “Right of Public- 
ity”’—A New Dimension, 61 JPOS 228 (April 
1979). 

'6W. L. Prosser, Privacy, 48 CAL. L. Rev. 383 
(August 1960). 

17501 F.2d 1082 (8th Cir. 1974). 

187d., at 1085. 

19See, Zacchini v. Scripps-Howard Broad- 
casting Co., 443 US 562 (1977). 

20367 F. Supp. 876 (S.D.N.Y. 1973). 

21444 F. Supp. 279 (S.D.N.Y. 1977). 

2280 Civ. 2310 (S.D.N.Y. Oct 5, 1981). 

23 See, Lugosi v. Universal Pictures 603 P.2d 
425, 205 USPQ 1090 (Calif. Sup. Ct. 1979) and 
Guglielmi v. Spelling—Goldberg Productions, 
603 P.2d 454, 205 UAPQ 1116 (Calif. Sup. Ct. 
1979) for the California Supreme Court’s ruling 
that the rights of publicity of Bela Lugosi and 
Rudolph Valentino, respectively, did not 
survive their deaths. 

24570 F.2d 1004 (Ca. 5 1975). 

25182 U.S.P.Q. 253 (T.T.&A.Bd., 1974). 

26197 U.S.P.Q. 554 (T.T.&A.Bd., 1977). 


Kanasay Kanasay 


PLAZA SUITE 1400 
201 E. KENNEDY BLVD. 
TAMPA, FL 33602 


(813) 224-9500 


In Tampa, 
In St. Pete, 


In Clearwater, 


DEPOSITION SUITE A 
913 CHESTNUT STREET 
CLEARWATER, FL 33516 


(613) 442-3309 


call 224-9500. 
call 821-3320. 


call 442-3309. 


Advertisers’ Index 


Ace Industries, Inc. 

Adley Associates, Inc. 

American Medical Legal Institute 
Attorneys’ Title Ins. Fund 
Automated Office Systems 
Barrister Information Systems 
Medical Foundation 

Brake & ment Supply Corp., Inc. 
British Importers 
Commonwealth Land Title Ins. Co. 
Corpex Banknote Co., Inc. 

Corp. Information Services, I 
Custom Management Systeme, Inc. 
Daytona Data Center 

Empire Lithographers 

Excelsior Legal Stationery Co., Inc. 
Florida Corporation Supplies 
Florida Lawyers Diary & Manual 
Fogel & Associates, Inc. 

Forensic Technologies Internat’l Corp. 
Ginsburg, Nagin & Rosin 
Government Liaison Services, Inc. 
Graham-Pierce Legal Printers 
The Harrison Company 

Industrial Valley Title Ins. Co. 
Inter-City Testing & Consulting Corp. 
JD-MD, Inc. 

J. Fremon Jones, Ph.D. 

Jordan, Roberts & Company, Inc. 
Josephson’s Bar Review Center 
Kanabay & Kanabay 


Dr. George Kirkham & Associates, Inc. 


Lawyers Professiorial Liability 


Ins. Co. 2nd Cover 


The Medical Quality Foundation 
The Mitchie Company 

Nord Bar Review Course 
Numismatic Investments of Florida 
Tecon, Inc. 


ne. 

Unique Motif Co. 
Wagner-Hohns-Inglis, Inc. 

Paula L. Walborsky & Associates, P.A. 
West Publishing Company 
Word Processing Exchange 


479 
475 


4th Cover 


265 PINELLAS COUNTY BUILDING 
150 FIFTH STREET NORTH 
ST. PETERSBURG, FL 33701 


(813) 821-3320 


ain, 


The only reporters you'll 


ever need to call... 


wherever your work takes you. 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1983 465 


511 | 
512 
485 | 
503 
466 
481 | 
511 
474 
506 
471 
477 
495 | 
510 
450 
449 
510 
510 
491 
507 
510 
512 
480 
494 
510 
511 
510 
470 
510 
465 
: 
510 : 
460 
511 
511 
Cover 
| 
| Official Court and i 


THE UNCONTESTED 
LEADERS 

IN LAW OFFICE 

AUTOMATION SYSTEMS. 


There's a reason so many law firms, of all sizes, are 
installing Barrister Law Office Management 
Systems. 

It's because the equipment, programs and support 
services are unmatched in the industry. And because 
we're making it our business to be the best. The best 
at increasing productivity in law firms, and the best 
at providing word processing, time keeping and bill- 
ing, litigation support, and calendar systems for law 
firms 


To back it up, Barrister has ten years of experi- 
ence in law office automation and the largest in- 
stalled base of turnkey computer systems in law 
firms today. No other computer system can match 
that success. 


We're leaders in the legal market. 
Barrister is comprised of specialists in law office 
automation — experts who know how law firms 
operate, what your problems are and how to help 
your firm become more productive. Specialists that 
know your needs, size the system, install equipment 
and programs and train your personnel. Because of 
our focus on law firms, we are market savvy. Our 
products, our programs and, most importantly, our 
services are on the money. And when it's 
your money, that’s good to know. 

And we're leaders in law office system design. 
Barrister Law Office Management Systems 
are engineered to meet the information needs 
of law firms. Quality and high reliability are 
designed in. Regardless of size, we have a 


BARRISTER 


INFORMATION SYSTEMS CORPORATION 


1926 Harrison Street / Hollywood, FL 33020 
Ph. (305) 923 4343 


Name: 
Address: 
City, State, Zip: 


Law Firm: 
FBJ 783 


system for your firm. There are stand-alone word 
processors, cluster systems of up to 16 work sta- 
tions, and with BARRISTER/NET, several work 
stations can be interconnected on a local area net- 
work to satisfy the needs of the largest of law firms. 


Leading the way in software. 

Software is critical to efficiency in office automa- 

tion. Barrister software is keyed to the needs of law 

offices, because it’s totally integrated into a unified 

system. Word processing, accounting, financial 

modeling and information management work to- 

gether enabling the sharing of data and text easily 

between functions. 

Leading the way in service. 

Service. It’s the key to our success in law firms. Na- 

tionally, only Barrister employees provide the serv- 

ice our clients need. Third party service arrange- 

ments can’t match our direct service performance, or 

provide the kind of comprehensive support that we 

are committed to. 

Investigate Barrister. 

Call me. We have the system, the software and the 

service. We're the uncontested leader, and we'd 

like the opportunity to show you how we 
can help you manage your law firm 
more efficiently, more productively 
and at lower cost. 


Henry P. Semmelhack, President 
and Chairman of the Board 


Information Systems Corp., 
Buffalo, NY. 


BARRISTER is a servicemark and 
istered trademark of Barrister 


hy, 


This decade is already 
experiencing a technical 
revolution which will have 
a great impact on every 
lawyer whether in the 
largest law firms with 
nationwide exposure or 
the sole practitioner who 
seldom ventures beyond 
the local county seat. To 
survive economically and 
professionally, the attor- 
ney must be prepared for 
these changes and take 
control of his work envi- 
ronment. He cannot allow 
himself to drown in the 
ocean of paper which will 
continue with the devel- 
opment of. more sophis- 
ticated and less expensive 
word processing. 

One secret to survival 
may be as simple as ade- 
quate systems for the stor- 
age and retrieval of 
information. At the very 
least, the ability to do this 
efficiently will allow the 
attorney necessary time to 
accomplish intellectual 
tasks of practicing law. 
Also, it will alleviate frus- 
tration and unwarranted 
pressures of constantly 
locating documents, not to 
mention the potential time 
and cost of replacing 
them. 

Ten basic rules can be 
used to create a successful 
file system. The attorney 
who implements these 
ideas will gain control 
over or manage the opera- 
tions of his office, and will 
be one step closer to a 
successful law practice: 

1. Maintain a central- 
ized file system. 

2. Open a file 
immediately. 


3. File everything. 

4. Use numbers v. 
alphabet. 

5. Subdivide files. 

6. Use a standard for- 
mat in every file. 

7. Use color codes. 

8. Practice security. 

9. Make a periodic 
review of contents. 

10. Appoint a file 

“warden” to make the sys- 
tem work. 


Why central files? 


An attorney must make 
the most efficient use of 
his time. Unfortunately, 
lawyers constantly spend 
time and efforts of office 
staff looking for files. One 
way to solve this problem 
is to create a centralized 
filing system. Preferably, 
there should be one room 
in the office where all 
files, open and closed, are 
stored. 

This is no easy task in 
many law firms. After 
spending years in libraries 
studying the law, attor- 
neys seem to develop a 
strong attachment for the 
printed word. To satisfy 
this need, lawyers collect 
paper, then close files, as 
if by some form of osmo- 
sis they can absorb the 
information in the files 
stacked on their desk, 
credenza, in boxes along 
the wall or boxes in 
storage. ... 

The difficulty with this 
craving for paper is that 
the amount of control of a 
file is inversely propor- 
tionate to the immediacy 
of access. Most attorneys 
maintain a workload far 
too demanding to memo- 
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Law office filing 


rize their files. Consequently, the 
lawyer should concentrate efforts on 
properly storing information and re- 
trieving it as needed. A lawyer can 
work on only one file at a time. The 
more complex the file, the more con- 
centrated his effort. The presence of 
other files on the lawyer’s desk—if 
they do not get lost in the deluge or 
intermingled with other files— 
generally can only prove distracting. 


Open a file immediately 


Just as the dangling participle is an 
anathema to the English professor, 
piles of paper are a problem to the 
attorney. In the office, or as they 
pass in the street, clients may thrust 
supposedly important papers upon 
an attorney. Collecting such docu- 
ments in coat pockets, brief cases, 
stacks of miscellaneous files, or “in” 
file boxes can only create confusion 
on the attorney’s desk—or more 
likely lead to the loss of materials. 

Even though the attorney is 
waiting for additional information 
before deciding what to do with a 
case, he should give every piece of 
paper a real home immediately. This 
approach prevents papers from 
straying and avoids that horrible day 
when the attorney, the secretary, and 
the law clerk must spend hours 
tearing the office apart in search of a 
missing document. Granted, there is 
always something good that comes 
out of such a search—finding another 
paper lost last month—but the all-out 
manhunt for one particular docu- 
ment is too great a price to pay in staff 
time, which should not be charged to 
billable hours. The most efficient ap- 
proach to filing is to store properly 
every item immediately, so that it can 
be readily available upon request. 


File number v. alphabet 


One avenue to success in the prac- 
tice of law is to develop a core of 
satisfied clients for whom the attor- 
ney provides a variety of legal 
services year-after-year. If this 
approach is successful, the lawyer is 
going to have several open files on 
client “Smith” at any one time. In 
fact, over the years as the client 
becomes more and more successful 
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and turns to his attorney for more 
advice and help, the number and 
variety of open “Smith” files can 
become substantial. 

The amount of activity in these 
files can make it difficult to locate 
documents which are necessary to 
meet deadlines properly. One 
“Smith” file looks like all the rest of 
the “Smith” files, and consequently, 
documents can be carelessly 
misfiled. The best way to avoid being 
overrun by the “Smiths” is to give 
each “Smith” file a number. This 
approach requires that the person 


Eric Jones is with INA Corp., in 
Philadelphia, Pennsylvania. He 
earned his J.D. at Rutgers Uni- 
versity Law School in Camden, 
New Jersey, and his LL.M. at 
Temple University Law School in 
Philadelphia. He practiced law in 
the South Jersey area and has 
lectured and written extensively on 
the subject of professional liability 
and law office management. 


filing the document pause, take a 
look at an indexing system, and care- 
fully place the item to be filed into 
the proper file. This one moment of 
reflection necessary to file a docu- 
ment may save countless hours of 
searching at a later date. An alpha- 
betic indexing system is not preferred 
over a numeric one because if the 
files are ultimately to be maintained 
on an integrated client/matter 
itemized billing list, the sorting func- 
tions will be speedier if the system is 
numeric. This generally will be true 
regardless of the type of computer or 
programming used. 


Subdivide files 


Even the most basic work for a 
client requires that the attorney 
collect paper. But, an attorney should 


collect paper for a reason—to have it 
available to complete some work for 
a client. If nothing else, the lawyer 
should designate one side of the file 
for correspondence (which can be 
attached to the file in the order of the 
date appearing on the letters) and the 
other side of the file for notes and 
other documents. 

Further, in the constant shuffle of 
files in and out of storage areas and 
briefcases, documents can easily fall 
out. To prevent such loss, the lawyer 
or his support staff should make 
certain that every item is secured 
within the file. Undersized items or 
documents which must not be muti- 
lated can be placed in large envelopes 
fastened to the file. Fastening items 
in a file is preferred over the 
envelope-type files into which the 
user merely slips all documents, 
because loose documents cannot be 
kept in order. The extra time neces- 
sary to secure all documents will 
make it possible to locate items more 
rapidly when they are needed, and in 
the long run will save time. 

As the complexity of any trans- 
action or litigated matter increases, a 
file can become quite large. At this 
point, it is even more important that 
the attorney find an appropriate 
place within the file for all items. The 
organization of documents within a 
file, in a standard format for all kinds 
of subject areas is essential, and it 
should be uniform for all such files 
within the law office. 

For example, all personal injury 
files would have the following sub- 
divisions. The first area is corre- 
spondence, which could be further 
subdivided into letters sent and 
letters received. Also, in the case of 
actions which take years to complete, 
it may be best to have a separate 
subdivision just for correspondence 
with the client. Since the client must 
wait in anticipation of a result for an 
extended period of time, it is good 
client relations to correspond with 
the client regularly —at least once per 
month. This creates a great deal of 
stored paper. Consequently, client 
correspondence may be voluminous. 

In addition to one or more sub- 
divisions for correspondence, a 
typical personal injury file, for 
example, should contain sections for 
investigation, legal memoranda, 
pleadings, discovery, medical 
information, office log, financial 
information, and miscellaneous 
notes. The lawyer should not hesitate 
to add additional subdivisions so long 
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as they are consistent with the 
standard procedure for handling a 
file in the office. The goal should be 
to create a system that meets the 
needs of the office. If a case is 
utilizing unusual materials, no matter 
what the length, these items should 
be given a separate niche. 


Use a standard format 


Since files will be open for a signifi- 
cant period of time, it is always 
possible that more than one attorney 
will have to work on a file or at least 
go to it to obtain a particular piece of 
information. Thus, a standard format 
will make it easier for others to obtain 
information from the file. 

This last point cannot be over empha- 
sized. When an attorney takes a much 
needed and well justified vacation 
away from the office, the wheels of 
justice, albeit slowly, keep turning. If 
a court demands or it is in the best 
interests of the client that some tidbit 
of information be retrieved and dis- 
seminated during the attorney’s 
absence, a colleague should be able 
to go to the file and obtain the 
information without an exhausting 
search. 

There are two additional tools that 
can be used to control subdivisions of 
a file. First, a running log or inventory 
of significant documents can be used 
to create a record of what is placed in 
the file and at what time. Secondly, a 
table of contents with a reasonable 
amount of detail should be placed in 
the file to help the attorney refresh 
his memory of where to locate items 
(especially in a large file). 


Try color codes 

A variety of color coding materials 
are available from office supply com- 
panies. Files can be purchased in an 
assortment of colors, or strips of 
colored tape, or index tabs can be 
placed on the file jackets. The color 
code system can be used to identify 
either the attorney in the office who 
is responsible for the file or the 
subject matter. The former system is 
an effective tool in a three-eight 
person law firm which has switched 
from all attorneys functioning as 
generalists to each attorney acting as 
a specialist. 

A color also can be used to identify 
the kind of work that the file 
contains: estate files can be blue; real 
estate files, green; criminal files, 
yellow; and personal injury files, red. 
With this technique it is much more 
difficult to misfile a document in the 


situation where you have numerous 
files open for the same client at the 
same time. When the file clerk is 
attempting to file a copy of an estate 
tax return in a green file (see above), 
the color of the file should raise 
immediate concern. This method is 
one more safeguard which, when 
taken as a whole with the others, 
could prevent that lost document 
manhunt. 


Flames—thieves—prying eyes 


File security is often overlooked 
by attorneys despite its importance. 
The concern, here, is not just for fire. 
The horror of having files go up in 
flames can be dealt with by ordering 
fire-proof cabinets, which are only 
slightly more expensive than standard 
files, or by seeing that sprinkler 
systems and smoke alarms are 
properly installed in the building. 
The existence of a sprinkling system, 
however, is a good reason for not 
leaving open files spread out on desk 
tops. A malfunction in the system not 
only damages furniture but also soaks 
the open files. Additional fire preven- 
tion techniques can be learned from 
appropriate sources, including the 
local fire department. 


What should the lawyer do with 
valuable items the law firm is holding 
for its clients? A file cabinet, or the 
storage area, is probably the worst 
place to keep such items. Valuables, 
including stock certificates and 
bonds, should be purged from files 
and placed in a safe deposit box or 
safe. An appropriate notation of the 
location can be placed in the file and 
a duplicate log (of items contained in 
the safe deposit box or safe) can be 
kept with other trust account docu- 
ments. Other hard to replace docu- 
ments should be given similar treat- 
ment. 

A final security concern is the possi- 
bility that unauthorized parties may 
inadvertently have access to files. 
(This potential embarrassment is 
another argument for a centralized 
file storage area.) The problem is that 
any busy law firm has a number of 
clients, adversaries, sales persons, 
and maintenance people constantly 
passing through the office. Files casu- 
ally left on desk tops, in work areas, 
or in conference rooms by attorneys 
and staff can result in embarrassing 
disclosure of personal information 
(and in some extreme cases result in 
serious breaches of confidentiality). 
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Law office filing 


No matter what the type of file, such 
carelessness can have serious conse- 
quences. 


Periodically review all files 


Like the weeds on a lawn, files 
have a way of taking over. Every law 
firm in existence for more than a few 
years has faced the problem of what 
to do with open and closed files. 
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Occasionally, a file is opened and no 
subsequent action is taken; or after a 
while a client loses interest in a 
project but the file will not “go away” 
on its own. Because of these kinds of 
“dead” files, an attorney should 
periodically purge his file system. 
Further, periodic file reviews 
provide backup for the firm’s docket 
control system. A regular review of 
all open files every 30-60 days also 
will help prevent missed deadlines. 
Moreover, periodic file reviews help 
the attorney keep track of his 
workload. This kind of information 
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helps the whole office operate more 
smoothly, since unbalanced work- 
loads mean the firm is overworking 
an attorney. Inability to get work 
done on time can result in poor client 
relations, which hurt the whole firm 
in the long run. Finally, unequal work- 
loads can breed resentment among 
the principals of a law firm; no firm 
can long survive such problems. 


The uncompromising file warden 


Many office systems and pro- 
cedures are needed to make a law 
office economically successful and to 
prevent malpractice claims. 
Adequate financial records, a docket 
and calendar control system, estab- 
lished policies for billing for fees and 
costs, and typing or word processing 
systems are only some of the needs of 
the modern law office. The kind of 
file system advocated in this article is 
merely another one of these systems. 
But the final element necessary to 
make the file system operate effec- 
tively is a “file warden.” The responsi- 
bility of the file warden is to see that 
once guidelines are established, they 
are completely carried out. 

Establishing the position of file 
warden is necessary to make any file 
system succeed; however, the file 
warden must have clout. It may be an 
experienced secretary, who reports 
directly to the senior partner or the 
office administrator, or in some 
offices the position even may be best 
filled by an attorney. Under no 
circumstances should the file warden 
allow attorneys to hoard files in their 
offices. The success of even the best 
filing system depends on the file 
warden taking necessary steps to 
continually and uncompromisingly 
return files to the designated file 
area. If the individual receives a 
commitment from management to 
achieve that end, the file system will 
work. 


Start right now 


Never has the practice of law been 
more challenging than it is in these 
economically demanding and rapidly 
changing times. In addition, dramatic 
changes in the law of professional 
responsibility and the sharp increase 
in the amount of the judgments being 
awarded against attorneys are cause 
for concern. All attorneys should 
realize the need to take control of the 
law office and institute efficient 
office procedures. An adequate filing 
system is one of the steps that can be 
taken right now. O 
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New procedural rules 
for partnership and Subchapter S 
tax audits and controversies 
By Charles E. Early, Irwin M. Frost, Richard A. Josepher, 


Kristine Kaiser, Martin J. Nash, Chairman, Committee 
on Partnerships of the Tax Section 


The 
Responsibility Act of 1982 (TEFRA) 
enacted the most significant 
procedural changes affecting tax 
controversies since the 1954 Internal 


Tax Equity and Fiscal 


Revenue Code. The sweeping 
modifications applicable to 
partnership proceedings were also 
made applicable to Subchapter S 
corporations and their shareholders 
as a result of the Subchapter S 
Revision Act of 1982. 

In general, the new provisions are 
patterned after the familiar 
deficiency and refund procedures 
which had previously applied at the 
partner level. However, new 
terminology, modification of the old 
rules, and complex notice provisions 
have been introduced, so as to 
achieve a unified partnership or 
Subchapter S proceeding to replace 
separate proceedings which have 
heretofore been conducted at the 
partner or shareholder level. 

The Subchapter S Revision Act of 
1982 provides that the new 
partnership provisions relating to 
assessing deficiencies, the filing of 
claims for credits or refunds, and the 
judicial determination of partnership 
items are to be made applicable to 
Subchapter S items. The Code 
provisions applicable to S corpora- 
tions are relatively brief and del- 
egate regulatory authority to the 
Treasury. Therefore, S corporation 
regulations which mirror the new 
partnership procedural provisions 
should be expected. It should be 
understood in this article that for the 
most part, Subchapter S corporations 
and Subchapter S stockholders can 
be interchanged for the words 
partnerships and partners. 

Formerly a_ partnership was 
treated as an aggregate of partners 
for procedural purposes. It is now 
treated as an entity. As is the case 
with the substantive law of 


partnerships, the hybrid aggregate- 
entity nature of partnerships results 
in complex procedural rules not 
common to regular “C” corporations 
or individuals. 

The new procedures are designed 
to assure that all of the partners in the 
partnership are treated uniformly 
with respect to items of income, 
deductions, and credits attributable 
to the partnership. Multiple audit 
proceedings and court cases 
involving the same partnership item 
are eliminated. However, provisions 
allow participation in such 
proceeding by substantially all of the 
partners. 

As is the case with most newly 
enacted Code provisions, several 
years of application and study, plus 
workable procedural regulations will 
be required before it can be 
determined whether the new 
procedures have achieved their 
objective of uniform and simplified 
procedural treatment among 
partners while avoiding administra- 
tive complexities. 

The Act adopts terminology which 
will soon become familiar tax jargon 
to the practitioner. For example, the 
person to receive entity notices is 
identified as the tax matters partner. 
The notice of partnership adjustment 
is referred to as the final partnership 
administrative adjustment.! 


In an effort to present the rather 
technical procedures in a more com- 
prehensible manner, a question and 
answer format, omitting citations, 
has been utilized. 


Effective dates 


Q. What are the effective dates 
of the new partnership provisions? 


A. The new provisions are 
effective for partnership taxable 
years beginning after September 3, 
1982. Generally this means years 
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beginning January 1, 1983. With 
respect to Subchapter S corpora- 
tions, the new rules are generally 
effective for taxable years beginning 
after December 31, 1982. 


Application to partnership 


Q. What partnerships do the new 
partnership rules apply to? 


A. In general, the new rules 


apply to all partnerships required to 
file returns. 


Q. What partnerships are 
excluded? 


A. The new rules exclude certain 
“small partnerships.” These are 
partnerships having 10 or fewer 
partners which in addition meet 
these other criteria: 


(i) Each partner’s share of each 
partnership item is the same as his 
share of every other item (no special 
allocations); 

(ii) The partnership must have 10 
or fewer partners. A husband and 
wife (and their estates) are treated as 
a single partner; 

(iii) Each “partner” must be either 
a natural person (other than a non- 
resident alien) or an estate. (Note that 
a partnership with a trust as a partner 
is excluded.) 


These “small partnerships” may 
elect to have tax treatment of 
partnership items determined at the 
partnership level under the new 
rules. Any such election will 
generally be applicable for the 
taxable year in which the election is 
made, and for all subsequent taxable 
years. 


Q. What new terminology is 
utilized by the Code in order to pro- 
vide entity proceedings and notice of 
these proceedings to affected 
partners? 


A. The Code provides a series of 
new terms, some of which follow. 


! 
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Terms and definitions 
Q. What is a tax matters partner? 


A. The tax matters partner 
(“TMP”), is the person with whom 
the Service will deal in conducting a 
partnership audit. The TMP is 
invested with certain, but somewhat 
limited, powers and generally must 
act as the liaison between the Internal 
Revenue Service and other members 
of the partnership. Procedural rights 
of the partnership and other partners 
generally are triggered by notice to 
the tax matters partner. 


Q. Who may be the TMP? 


A. The TMP is either the general 
partner who has been designated, as 
provided in the regulations (presum- 
ably the regulations will provide that 
it is the general partner designated in 
the partnership agreement), or if 
there is no general partner so 
designated, the TMP will be the 
general partner having the largest 
profits interest (or if more than one 
such partner, the first one by alpha- 
betical order). If no general partner is 
designated to be the TMP, and it is 
impractical to select a TMP by 
alphabetical order, the Service is 
empowered to select a TMP. 


Q. Can the TMP bind partners to 
a settlement? 


A. In general, the TMP cannot 
bind other partners to a settlement. 
However, in partnerships with more 
than 100 partners, the TMP is 
authorized to settle on behalf of the 
partners with less than a one percent 
profits interest, unless such partner 
has notified the Service that the TMP 
does not have this authority. The 
percentage of profits interest is as 
determined at the close of the 
partnership year or immediately 
before the sale or exchange of the 
partner’s interest. 


Q. What is a notice partner? 


A. A notice partner is a partner 
who is entitled to notice of the 
beginning of a partnership level 
administrative proceeding and of the 
final partnership administrative 
adjustment (“FPAA”). 


Generally this means all partners 
must receive notice except one 
percent partners in large 
partnerships and indirect partners of 
subpartnerships. 


The mailing of notice to the notice 
partner establishes the notice 
partner's right to participate in 
further partnership proceedings, or, 


if the TMP does not act, to take 
procedural action to protect his 
rights. 

Q. Which partners are not 
entitled to notice (nonnotice 
partners)? 


A. Partners in a_ partnership 
having more than 100 partners and 
who have less than a one percent 
profits interest in the partnership are 
not entitled to notice unless such 
partners join together to form a “five 
percent group” (a group of partners 
with profits interest aggregating five 
percent or more). A “five percent 
group” may designate one of its 
members to receive the notice on 
behalf of the group. This article 
refers to one percent partners who 
are not entitled to notice as 
“nonnotice partners.” 


The participating 
members of the Tax 
Section Committee on 
Partnerships prepared 
this article to advise 
the general bar of the radical 
changes in partnership tax contro- 
versy proceedings. The Journal 
features this month’s Tax Section 
column because of its general 
interest to many members of the 
Bar, Edward |. Heilbronner, chair- 
man, and Lauren Y. Detzel and 
Steven Sonberg, editors. 


Q. Who are “pass-thru partners” 
and indirect partners? 


A. A pass-thru partner is a part- 
nership, estate, trust, S corporation, 
or other similar person through 
whom other persons, known as 
“indirect partners” hold an interest in 
the partnership. A pass-thru partner 
may bind undisclosed _ indirect 
partners. 


Q. What is a partnership admin- 
istrative proceeding? 


A. The term “administrative pro- 
ceeding” is not defined. Presumably 
it refers to a field or office audit and 
administrative review at the Appeals 
Division. Requests from the Service 
Center for verification of partnership 
items will in all probability be 
excluded from the definition. In this 
article a partnership administrative 
proceeding is sometimes referred to 
as a partnership audit. 


Q. What is a final partnership 


administrative adjustment (FPAA)? 


A. The FPAA notice is the func- 
tional equivalent of a notice of 
deficiency (90-day letter) and, in 
general, assessment of taxes or 
collection activities as to any partner 
cannot be commenced until the 
period in which a petition to a court 
with respect to the FPAA has 
expired, or, if a proceeding is begun, 
until the decision of the court 
becomes final. 


If, at the conclusion of the admin- 
istrative proceedings, the Internal 
Revenue Service and the partnership 
cannot completely agree on the 
adjustments, the Internal Revenue 
Service will issue to the TMP a notice 
of final partnership administrative 
adjustment. 

Q. What 
petition? 


is a readjustment 


A. The new provisions provide 
for a readjustment petition which is 
the taxpayer's response to a partner- 
ship statutory notice. If filed in the 
Tax Court, it is the functional 
equivalent of the present petition for 
redetermination of deficiency. If 
filed in the district court or Claims 
Court, it is the functional equivalent 
of a suit for refund. 


Q. What is a request for adminis- 
trative adjustment? 


A. The new provisions provide 
for a request for administrative 
adjustment (RAA). This request may 
be filed for the partnership by the 
TMP or by a partner with respect to 
his individual items. If the request 
shows an additional tax due, it is the 
functional equivalent of an amended 
tax return. If it shows a refund, it is 
the functional equivalent of a claim 
for refund. 


Partnership item v. nonpartnership 
item 


Q. What is a partnership item? 


A. A partnership item is any item 
of income, deduction or credit 
attributable to a partnership which 
will be audited and litigated at the 
entity level. It is required to be taken 
into account for the partnership's 
taxable year to the extent that such 
item is more appropriately 
determined at the partnership level. 


Q. What is a nonpartnership 
item? 

A. A nonpartnership item is an 
item which will be audited and 
litigated as in former practice at the 
partner level. It is any item which is 
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new procedural rules 


treated as a nonpartnership item by 
regulation or by Code section. 
Proposed regulations have been 
promulgated regarding the partner- 
ship/nonpartnership classification. 


Q. What is the effect of the 
classification of an item as a 
nonpartnership item? 


A. Partnership items, unless they 
become nonpartnership items, are 
not subject to adjustment except in 
connection with the new partnership 
audit procedures. Conversely, non- 
partnership items are not subject to 
adjustment in connection with a 
partnership audit, but only in 
connection with a regular audit of a 
partner’s return under the regular 
rules. It is the classification device 
which allows or requires a partner to 
proceed independently outside the 
new rules. 


Q. Can a taxpayer have more 
than one audit and matter litigated 
for a single year? 


A. As a consequence of the 
partnership item/nonpartnership 
item treatment, more than one 
judicial determination to result with 
respect to a single partner's tax 
liability for a single year is possible. 
Judicial determinations with respect 
to nonpartnership items do not bar 
further judicial proceedings under 
the new rules so brought to 
determine proper treatment of 
partnership items. If a taxpayer has 
many partnership interests, to have 
an entire series of contests for a single 
year is possible. 


Audit of partnerships 
Q. Who receives the first notice? 


A. It is anticipated that a 
partnership audit will be 
commenced by notice of partnership 
audit to the TMP. 


Q. Which partners are entitled to 
participate in the partnership audit 
proceedings? 

A. Every partner is entitled to 
participate. 


Q. If a partner desires to waive 
any of his rights under the new 
provisions, or to waive any 
restrictions which the new provisions 
place on action by the Service, how 
may he do so? 


A. Rights may be waived by 
filing a signed written notice. It is 
anticipated that Forms 870 and 872 
and other forms familiar to the tax 
practitioner will have functional 
equivalents. 


Q. What is the latest day on 
which the partners may be notified 
that partnership administrative 
proceedings have begun? 


A. Notice partners must be 
mailed notification of the beginning 
of partnership proceedings at least 
120 days before the partnership 
statutory notice is mailed to the tax 
matters partner. 


Q. How does the Service know 
the name of and the address of the 
notice partners? 


A. Upon receipt of the notice of 
audit the TMP is required to furnish 
to the Service the name, address, 
profits interest, and identification 
number of each partner. The Service 
may also use information from the 
partnership’s tax return, or 


information furnished by any other 
person, if it isn’t supplied by the 
TMP. 


Q. Who is responsible for fur- 
nishing such notice? 


A. If the Service has received, at 
least 30 days before notice is mailed 
to the TMP, sufficient information to 
determine that a partner is entitled to 
notice, it is required to mail notice to 
each partner whose name and 
address is listed on the partnership 
return or whose name and address is 
furnished to it. 


Q. What items will be audited? 


A. All partnership items are 
audited. 


Settlement agreement 
Q. Who negotiates settlement? 


A. Every partner, whether or not 
entitled to notice, is entitled to 
participate in the administrative 
proceedings at the partnership level. 
However, it is anticipated that the 
TMP and the Service will negotiate 
the settlement. 


Q. Who can settle? 


A. Each partner, as well as the 
TMP, can reach a settlement with the 
Service. Any other partner is entitled 
to settle on the same terms, once the 
Service has settled with any partner. 
However, if the settlement 
agreement was entered into before 
the partnership statutory notice was 
mailed to the TMP, other partners 
must request the same terms within 
150 days after the date of mailing of 
said notice. 


Q. Who is bound by the 
settlement? 
A. In general, no partner, other 


than the TMP is bound. TMP’s settle- 
ment will bind nonnotice partners, if 
it provides that it is binding upon 
those partners. In addition, indirect 
partners will be bound by their 
passthru partner’s settlement if they 
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have not been identified to the 
Service. 


Q. What happens if the Service 
has not given timely notice of the 
beginning of partnership proceed- 
ings to notice partners or if notice 
partners were not mailed the 
partnership statutory notice? 


A. These partners may request 
consistent application of settlement 
terms previously reached with any 
partner without regard to the 150 day 
requirement. 


If judicial review has not been 
terminated, the partner will be joined 
as a party unless he elects to settle on 
the same basis as any other party or 
elects to treat proceed independently 
by treating the items as nonpartner- 
ship items. 


Q. What should a _ nonnotice 
partner do if he does not wish to be 
bound? 


A. The nonnotice partner who 
does not wish to be bound by the 
TMP’s settlement agreement must 
file a statement within the time 
prescribed by the Service, stating 
that the TMP does not have authority 
to settle on his behalf. 


Q. What should an_ indirect 
partner do to ensure that he is 
notified? 

A. He should provide by 
agreement with the pass-thru partner 
as to the mechanical way in which he 
will be notified, i.e., by remailing of 
notice or by immediate notification 
of his identity to the TMP or to the 
IRS. 


Q. May a partner settle the 
matter as it affects him even if other 
partners seek judicial review? 


A. It appears as though some 
partners may settle, although other 
partners proceed to seek judicial 
review. 


Q. How does a partner know that 
a settlement has been reached with 
another partner? 


A. To the extent provided in 
Regulations, the TMP will be 
required to keep all other partners 
informed of all administrative and 
judicial proceedings. Presumably, 
the TMP will be apprised of settle- 
ments reached between the Service 
and any other partners. 


Q. What happens if the adminis- 
trative and judicial proceedings have 
been completed when a_ notice 
partner receives an untimely part- 


nership statutory notice? 


A. A partner who has not 
received timely notice may elect to 
have the agreed adjustments or final 
court decision applied to him. If he 
does not do so, the items will be 
treated as nonpartnership items 
allowing him to proceed 
independently. 


Q. Are administrative appellate 
proceedings provided? 

A. The new sections do not speci- 
fically provide for appellate pro- 
ceedings. Rather, they treat the 
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entire process within the Internal 
Revenue Service as a partnership 
administrative proceeding. It is anti- 
cipated that functional equivalents to 
the present 30-day letters, protest 
procedures and Appeals Division 
conferences will be provided. 


Q. How does the assessment 
procedure work for unagreed issues 
at the agent level or appellate level? 


A. For unagreed cases the 
Service will issue a notice of final 
partnership administrative 
adjustment (FPAA) to the TMP. The 
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new procedural rules 


FPAA is functionally equivalent to 
the statutory notice of deficiency (90- 
day letter). In this article the FPAA is 
sometimes referred to as_ the 
“partnership statutory notice.” 


Q. Within what amount of time 
are partners allowed to file a petition 
in response to the partnership 
statutory notice? 


A. The TMP has 90 days after the 
partnership statutory notice is mailed 
to file a readjustment petition with 
the Tax Court, district court, or the 
Claims Court. The partnership 
statutory notice must be mailed to 
other partners no later than 60 days 
after it is mailed to the TMP. Other 
partners have 60 days following the 
90-day period applicable to the TMP 
within which to file a petition. Thus, 
a total of 150 days is provided during 
which petitions may be filed. 


Q. What happens if no judicial 
relief is sought by the TMP within the 
90-day period? 

A. Any notice partner may seek 
judicial relief within the last 60 days 
of the 150-day period if the TMP has 
not filed a readjustment petition 
within the 90-day period. The read- 
justment petition may be filed with 
the same courts available to TMP, 
i.e., the Tax Court, district court, or 
Claims Court. If a court petition is 
filed during the 60-day period, 
assessment and collection are tolled 
until the final court decision. 


Q. May the Service send more 
than one partnership statutory notice 
for each partnership to a partner? 


A. In the absence of a showing of 
fraud, malfeasance, or misrepresen- 
tation of a material fact, the Service is 
prohibited from mailing a partner 
more than one such notice for any 
year. 


Q. May the Service increase the 
amount of the partnership 
deficiency? 

A. If judicial relief is not sought, 
the Service cannot increase the 
partnership deficiency. If judicial 
relief is sought, as in present proceed- 
ings, new partnership issues may be 
raised through the pleadings, thus 
resulting in greater deficiencies. 


Q. Does the filing of a readjust- 
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ment petition with a district court or 
with the Claims Court enable the 
partner to contest the disputed tax 
prior to its payment? 

A. The new provisions require 
that a partner filing a petition in 
either district court or the Claims 
Court deposit the amount of the 
disputed tax liability on or before the 
day the petition is filed. If a petition is 
filed by a “five percent group,” each 
member of the group must deposit 
the amount of the disputed tax within 
the same time period. 


Q. What if the partner deposits 
an amount which is less than the 
amount of the tax in dispute? 


A. By court order, jurisdiction 
may be retained if there has been a 
good faith attempt to pay the correct 
amount of tax as long as any shortfall 
is deposited in a timely manner. 


Q. May partners who don't file 
readjustment petitions be 
represented in the court actions? 


A. Every person who was a 
partner in the partnership at any time 
during the year, and has an interest in 
the outcome of the action is treated as 
a party to the action and is allowed 
to participate. 

Q. Must these partners pay the 
tax? 

A. Ifa partner has permitted the 
150-day period to expire, the Internal 
Revenue Service will assess and 
collect the tax against him pending 
the results of the litigation. Accord- 
ingly, there is no deposit requirement 
to these partners. 


Q. Nonnotice partners may not 
file a readjustment petition unless 
they join together in a five percent 
group. Is any other class of partner 
precluded from filing a readjustment 
petition within the 150-day period? 


A. Partners who were not 
partners during the readjustment 
year are not considered to have an 
“interest in the outcome” and 
therefore may not file readjustment 
petitions. 


Q. If the TMP does not file a 
readjustment petition within the 
requisite 90-day period, but several 
other partners file readjustment 
petitions both in the proper federal 
district court and in the Claims 
Court, which court will have 
jurisdiction? 

A. If more than one action is 
brought within the 60-day period, 
and none is brought in the Tax Court, 


the court in which the first action is 
brought retains jurisdiction, and 
other actions are dismissed. 

Q. If the TMP failed to file a 
readjustment petition within the 90- 
day period in the Tax Court and 
notice partners file readjustment 
petitions in different district courts or 
the Claims Court, what court has 
jurisdiction? 

A. The Tax Court retains juris- 
diction and the action brought in the 
district court or Claims Court will be 
dismissed. All actions brought in the 
Tax Court have priority over actions 
brought in either the district court or 
in the Claims Court. 


Q. If the TMP does not file a 
readjustment petition within the 90- 
day period, may he participate in 
actions brought within the 60-day 
period? 

A. The TMP may intervene in 
any action brought by other partners 
within the 60-day period. 


Q. Is the decision of the cou:t 
binding upon partners who receive 
notice but do not participate? 


A. Because all notice partners are 
parties to the proceeding, the 
decision is binding upon them. 
Exceptions exist if: 


(i) a partner has previously 
settled; 

(ii) the statute of limitations has 
expired with respect to that partner; 
or 

(iii) the item has been reclassified 
a nonpartnership item. 


Q. Who may seek appellate 
review of the court’s decision? 


A. The TMP or any notice 
partner may seek a judicial review of 
the court’s decision. The Code is 
silent as to the venue of the 
proceeding and conflicting appeals. 
Presumably the venue will be in the 
circuit where the _partnership’s 
principal place of business is located. 
Further, local rules will probably be 
adopted requiring consolidation of 
appeals and appointment of lead 
counsel. 


Q. What is the effect of the 
statute of limitations on _ these 
proceedings? 

A. Because the statute of limita- 
tions for assessment against the 
partnership and a partner may be 
different, the Code provides that a 
notice partner is not a party to a 
proceeding and thus not bound if the 
statute of limitations for assessing 


deficiencies based upon partnership 
items has expired. 

Q. What is the effect of these 
proceedings if that partner’s items 
have been previously classified as 
nonpartnership items? 


A. Such a partner no longer has 
an interest in the outcome of the 
proceedings, is not a party to them, 
and thus is not bound by them. 


Q. Can the Service classify items 
as nonpartnership items at any time? 


A. Notice of nonpartnership item 
treatment cannot be mailed after the 
Service has mailed notice to TMP of 
the beginning of the partnership 
audit. 


Statute of Limitations for part- 
nership items 


Q. What is the time period for 
assessing taxes attributable to 
partnership items? 


A. As a general rule, the period 
for assessment is three years after the 
later of: 

(i) the date on which the partner- 
ship return for the subject taxable 
year was filed; or 

(ii) the due date for filing such 
return (determined without regard to 
extensions). 


Q. May any partner enter into an 
agreement to extend his period for 
assessment? 


A. Any partner may enter into an 
agreement to extend his period for 
assessment. However, if an 
agreement is entered into by the 
TMP on behalf of the partnership, 
the extension will be applicable to all 
partners. 


Q. Is the period for assessment of 
partnership items extended under 
circumstances of fraud and 
substantial omissions of income as is 
the case with respect to nonpartner- 
ship items? 

A. In the case of partners who 
sign or participate in the preparation 
of a partnership return which 
includes a false or fraudulent item, 
the period for assessment of any tax 
attributable to the false or fraudulent 
partnership item (or affected item) 
may be assessed at any time. The 
period for assessment is extended 
from three to six years to partners 
who did not sign or participate in the 
false or fraudulent preparation of the 
partnership return. 


The statute of limitations with 
respect to omissions from gross 


income of the partnership is six years 
if the omission is in excess of 25 
percent of the gross income stated in 
the partnership return. 

If the partnership did not file a 
return, the tax attributable to any 
partnership item (or affected item) 
may be assessed at any time. This is 
true even if the partner reported the 
partnership income on his return. 


Q. Under the rules applicable to 
nonpartnership items, the Service is 
prohibited from making assessments 
during the 90-day period 
immediately following the mailing of 


the statutory notice of deficiency. If 
an action is brought, the statute of 
limitations is suspended during the 
pendency of the action and until 60 
days following the date that any such 
decision has become final. What is 
the period during which assessments 
are prohibited, and for what period is 
the statute of limitations suspended 
with respect to partnership items 
under the new procedures? 


A. Under the new rules, 
assessments are prohibited during 
the 150-day period immediately 
following the mailing of the 


CORPORATION INFORMATION 
 SERVICES,INC. 


Florida and Nationwide Paralegal 
Corporate Services 
Name Availability ° Filing Articles & Certifics 
Retrieving Documents * Corporate Searches 


INSTACORP* 
day preparation and filing of new Articles of | 


Uniform Commercial Code 
3 searches, UCC-1 and UCC-3 filings, 
Motor Vehicle Records 
egistration © Duplicate Titles ¢ Title Transf 
Accident Reports ¢ Driving License — 


Buslines Post Office Express 
Serve As Registered Agent 
eign or Domestic Corporati 
Ss. will file or retrieve any shicument and/or 


ormation of public record in Florida and Nation 
Call toll free in Florida 1-800-342-8086 


Florida’ s First Professional Public Records Research 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1983 477 


P.O. Box 10329 502 East P; k Ave 
904) 222-9171 Tallahassee, FL 32301 


new procedural rules 


partnership statutory notice. Even if 
no action is brought, the statute of 
limitations is suspended for this 
period and one year thereafter. If an 
action is brought during the 150-day 
period, the statute of limitations 
continues to be suspended during the 
pendency of the action, and for a 
period of one year following the date 
that the decision in such action has 
become final. 


Q. How is the period for 
assessment affected by the failure to 
furnish the name, address, and 
taxpayer identification number of a 
partner? 


A. If such information is not 
furnished, and either: (1) the partner 
has filed inconsistently and has not so 
notified the Service, or, (2) the 
Service has timely mailed a partner- 
ship statutory notice to the TMP, the 
statute of limitations for assessing 
taxes will not expire prior to the date 
which is one year after the date on 
which the name, address, and 
taxpayer identification number of 
the partner are furnished. 


Q. What is the effect on the 
statute of limitations if a partnership 
item is classified as a nonpartnership 
item during the proceedings? 

A. The normal statute of 
limitations is extended for one 
further year after the item became a 
nonpartnership item. 


Amended returns and claims for 
refund 


Q. How do the new procedures 
deal with the filing of amended 
returns and claims for refund? 


A. The procedures have created 
a proceeding defined as a request for 
administrative adjustment (RAA) 
which is in the nature of an amended 
return either showing a deficiency or 
claiming a refund. An RAA filed by 
the TMP must contain the supporting 
schedules showing the effect of the 
RAA on the distributive share of the 
partners. 


Q. What is the period of limita- 
tions for the filing of an RAA? 

A. The RAA must be filed within 
three years after the due date 
(without regard to extensions) for 
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filing of the partnership return, or 
within three years after the date on 
which the partnership return is filed, 
whichever is later. In addition, it 
must be filed prior to the mailing of 
the partnership statutory notice to 
the TMP. 


Q. What action will the Service 
take upon the receipt of an RAA filed 
by a TMP? 

A. In general, the Service has 
four options available upon the 
receipt of an RAA. First, it may take 
no action upon the request. 


As its second option the Service 
may allow the refunds to all partners. 
To the extent practicable refunds are 
to be paid or credited to all affected 
partners (provided that the items 
have not been designated nonpart- 
nership items as to him) even if the 
partner did not file a claim for 
refund. All partners should monitor 
the filing in order to file refund 
claims before the expiration of the 
statute of limitations for filing such 
claims. 

As a third alternative, the Service 
may commence partnership audit 
proceedings. 

If the adjustment shows a 
deficiency, the Service may choose a 
fourth alternative, treating the 
changes shown on the request as 
corrections of mathematical or 
clerical errors appearing on the 
partnership return. Such treatment 
allows the Service to assess immedia- 
tely any resultant tax liability within 
60 days after notification to each 
partner of the Service’s intent to 
correct the error. If the partner 
within the 60 days requests that the 
correction not be made, then the 
usual restrictions on assessment 
apply thus allowing the partner to 
contest the amended return. 


Q. What action will the Service 
take upon receipt of the RAA by the 
partner other than the TMP. 


A. Generally, the Service has the 
same options as with a TMP request 
as to that partner with the following 
exceptions. It may elect to treat the 
partnership items as nonpartnership 
items as to that partner if the item 
would then be inconsistent with that 
shown on the partnership return; to 
assess immediately the tax (without 
further notice) if a deficiency is 
shown; or to institute audit proceed- 
ings at the partnership level. 


Q. What avenues of judicial 


review are available to the TMP if the 


Service does not act upon, or 
dissallows the RAA? 


A. If the RAA was filed by the 
TMP, areadjustment petition may be 
filed with either the Tax Court, the 
U.S. District Court, or the Claims 
Court. If the disallowed request was 
filed by any other partner, review 
may be sought in either the U.S. 
District Court or in the Claims Court 
but not in the United States Tax 
Court. 


Q. Within what time period must 
a petition for review of a disallowed 
RAA be filed? 


A. In general, suits for any such 
adjustment may be filed any time 
after the expiration of six months 
from the date the RAA is filed and 
before two years from the date of 
such request. It is significant to note 
that the time period for filing claims 
for refunds attributable to nonpart- 
nership items under the “old” rules 
begins six months after the date of 
filing of the claim for refund but, 
unlike the partnership rule, does not 
expire until two years after the date 
of mailing of a notice of 
disallowance of the claim. 


Q. Maya TMP’s refund suit filed 
on behalf of the partnership be 
considered to be filed in an untimely 
manner even though the suit is filed 
after the expiration of the six-month 
period and prior to the expiration of 
the two-year period? 


A. Refund suits filed by the TMP 
after the mailing to him of a notice of 
the beginning of a partnership level 
administrative proceeding are 
untimely as the proceedings now 
revert back to the partnership audit 
proceedings and their rules for 
judicial review. 

Q. May the partner’s refund suit 
(brought on his own behalf) be 
considered to be filed in an untimely 
manner even though the suit is filed 
after the expiration of the six-month 
period and prior to the expiration of 
the two-year period? 


A. Partners other than the TMP 
are prohibited from filing suits for 
refunds after the date on which the 
TMP has been mailed a partnership 
statutory notice relating to the year 
for which the refund is claimed. In | 
lieu thereof, the judicial provisions 
which are triggered following 
issuance of the partnership statutory 
notice apply. Furthermore, partners’ 
suits for refunds which have not been 
heard prior to the mailing to the TMP 


of a partnership statutory notice will 
not be treated as suits for refunds. 
Instead they will be treated as 
readjustment petitions. If the TMP 
files a timely petition for 
readjustment, pending suits for 
refunds brought by other partners 
will be dismissed. If the TMP does 
not file a readjustment petition 
within the 90-day period, the first 
pending suit for refund bought by a 
partner will go forward, and other 
suits will be dismissed. 


Q. What is the effect of a refund 
suit by a partner where no partner- 
ship statutory notice is issued? 


A. Generally speaking, the items 
in such refund suit will be treated as 
partnership items if not previously 
reclassified as nonpartnership items. 


Q. How does an item become a 
nonpartnership item? 


A. An item becomes a nonpart- 
nership item generally by regulation, 
by notification by the Internal 
Revenue Service, and by 
circumstances set forth in the new 
provisions which require the partner 
to proceed independently. 


Q. Under what circumstances 
may the Service mail a partner a 
notice reclassifying items as nonpart- 
nership items? 


A. The Service may not mail a 
notice that an item will be treated asa 
nonpartnership item unless the 
partner has initially taken an 
inconsistent position on his return, 
notified the Service of the 
inconsistency, and maintained the 
inconsistent position as of the date on 
which the Service mails the notice, or 
has taken a consistent position, but 
filed an administrative adjustment 
request which, if granted, would 
result in inconsistent treatment. 

In addition, for the purpose of 
treating as nonpartnership items, 
items which otherwise would be 
classified as partnership items, the 
Service is also given express 
authority to provide regulations 
classifying items as nonpartnership 
items when criminal investigations, 
foreign partnerships, termination 
assessments, and _ other special 
enforcement areas are involved. 


Q. What can a partner do if the 
Service erroneously computes com- 


putational adjustments necessary to 
make the partner’s return consistent 
with the partnership items or 
erroneously applies computational 
adjustments conforming the 
partner’s treatment with the partner- 
ship level treatment achieved in a 
binding partnership settlement or 
court action? 


A. The only remedy for such 
partner (excluding the 60-day 
notification permitted on a partner- 
ship level RAA filed by the TMP) is 
to file a claim for refund. 


Q. What is the statute of limita- 
tions on such claims? 


A. The statute of limitations for 
erroneous computational adjust- 
ments is six months after notice of the 
computational adjustment. The 
statute of limitations for refund 
claims attributable to the Service’s 
failure to apply partnership level 
consistent treatment arising from 
settlement, partnership audits or 
binding court action is two years 
after the: 


(i) settlement date; 
(ii) the date on which the court 
decision becomes final; or 
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new procedural rules 


'The 90-day period within which the tax 
matters partner may file a readjustment 
petition is sometimes referred to in this article 
as the “90-day period,” and the period of 60 
days after the close of the “90-day period” 
within which other partners may file a 


readjustment petition if the tax matters partner 
has not filed a petition is referred to as the “60- 
day period.” Finally, the entire 150-day period 
during which assessment and collection 
procedures are prohibited is sometimes 
referred to here as the “150-day period.” 


(iii) expiration of the 150-day 
period, whichever is applicable. 


Appendix 


Conclusion Mailing and Filing of Partnership Statutory Notice (FPAA) 


These new provisions immediately 
suggest the necessity of appropriate 


> 

drafting changes in partnership and | Days 
Subchapter S_ stockholder 120 Days | 60 Days 7 30 Days 60 Days 
agreements. ! 

The fragmentation of an annual tax has n i H 1 
period into types of income (i.e., the | 3/2/83 7/1/83 8/30/83 9/29/83 11/28/83 
partnership vs. nonpartnership item) 
is unprecedented in tax law. The 
complexities which will be caused by | Notice partners FPAA is FPAA is mailed Last day for Last day for other 


mailed to to other notice TMP to file 

TMP partners petition and be- 
ginning of 60-day 
period for other 
partners to file 
petition 


mailed notification 
of the beginning of 
partnership proceeding 


partners to file 
petition 


this fragmentation and attorneys’ 
responses will be evident as time 
elapses. Certainly partnership 
judicial proceedings will be increas- 
ingly multiparty and involved. These 
changes suggest the potential for tax 
disasters to the unwary. To the 
attorney they offer new, but as yet 
unformulated, tactical opportunities. 
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Florida Bar Members 


Here’s a way to make your special abilities available to other 
lawyers for consultation, association or referral of cases. 


A new advertising section is being included in the annual 
directory issue of The Florida Bar Journal to be published in 
September 1983. This Lawyer Listings section will provide space 
to present your special abilities and background as a quick 


reference for other lawyers or members of the public who use the 
directory. 


The listings may include: 

e Name of lawyer or firm® 

e Address, phone number 

e Specific areas of practice 

e Board certified areas (tax, civil trial) 

e Designation plan approved areas 

e Biographical information: schools and degrees, past and present associa- 
tions pertinent to practice of law, author or lecturer on legal topics, honors 
and awards, etc. (This part limited to 50 words) 

© Special abilities such as foreign language skills 

© Available for 


°Tradenames may be used if they do not mislead and if they contain the name of the attorney 


All listings are offered in one size only—1/12 page. Cost is $130, which includes 
all typesetting for listing. 


Copy Deadline: July 1, 1983 


Take advantage of this first time opportunity to identify yourself and your 


special ability. Complete the listing form below and return with your check 
today to: 


The Florida Bar Journal 
Tallahassee, FL 32301 
Directory Lawyer Listings 


Please use typewriter 


Ad size desired: O 4% x 1k inches OO 2h x 2% inches 


Name as you want it to appear in listing 


Address 
Telephone number 
Biographical information (50 words or less) 


Areas of practice, abilities 


A 


ilable for: 


(Enclose check for $130 payable to The Florida Bar Journal) 
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Director, H. Barry Jacobs, 
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800-336-0332 
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Choose any one or more. All servic 
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CORPORATION, BANKING BUSINESS LAW 


A proposal to resolve problems 


resulting from Lafayette/Boulder 
Municipal Antitrust Liability 


The following is in response to 
issues raised by C. David Coffey and 
Michael R. Blanchard in their article, 
“The Antitrust Threat to Florida 
Home Rule,” which appeared in the 
Local Government Law Section 
column of the December 1982 issue 
of The Florida Bar Journal. 


Pursuant to holdings in City of 
Lafayette v. Louisiana Power & Light 
Co., 435 U.S. 389 (1978), and Boulder 
(Community Communications Co. 
v. City of Boulder), 102 S.Ct. 835 
(1982), two major antitrust problems 
assail municipal officers. The first is 
when, under the Parker-Midcal “state 
action” doctrine, will the anticompeti- 
tive activity of municipalities be 
subject to federal antitrust scrutiny? 
The second is will municipalities be 
liable for treble damages? 

This essay addresses the first ques- 
tion. It is concerned with analyzing 
problems and uncertainties arising 
out of the Supreme Court’s applica- 
tion of the Parker-Midcal “state 
action” doctrine to federal antitrust 
scrutiny—and exemption there- 
from—of municipal anticompetitive 
activity. Ina line of cases from Parker 
v. Brown, 317 U.S. 341 (1942), to such 
recent cases as Goldfarb v. Virginia 
State Bar, 421 U.S. 773 (1975); Bates 
v. State Bar, 433 U.S. 350 (1977); and 
California Retail Liquor Dealers 
Assn. v. Midcal Aluminum, Inc., 443 
U.S. 97 (1979), the Court has ex- 
empted “state action” from federal 
antitrust scrutiny on the grounds of 
federalism. 


In a dual system of government in which, 
under the Constitution, the states are sover- 
eign, an unexpressed purpose to nullify a 
state’s control over its officers and agents is not 
lightly to be attributed to Congress. 

Parker v. Brown, 317 U.S. 341, 351 
(1942). 

Over time, the scope of this “state 
action” exemption has been nar- 
rowed in order to ensure that private 
anticompetitive activity is not ex- 
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empted from antitrust scrutiny 
merely because associated in some 
indirect way with state regulation. 
Thus, under the Parker-Midcal stan- 
dard, the challenged conduct must 
be pursuant to affirmatively ex- 
pressed state policy and actively 
supervised by the state in order to be 
exempt from antitrust scrutiny on the 
grounds of federalism. See, e.g., 
Midcal, Boulder, supra. 

For the most part, this standard has 
provided a reliable method of squar- 
ing federalism concerns with the 
federal interest in antitrust enforce- 
ment. Anticompetitive activity asso- 
ciated with state government regula- 
tion but not required by it may well 
be securing private rather than pub- 
lic ends. Since most state agencies 
and regulatory activities operate pur- 
suant to statutory authority, it is a 
relatively easy process to apply 
Parker-Midcal to challenged 
conduct, a process not unrelated to a 
threshold determination of the con- 
duct’s validity. Of course, even 
exempt activity may be vulnerable 
on other than antitrust grounds. See, 
e.g. Bates, supra. 

In Lafayette and Boulder, the 
Court has extended its application of 
the Parker-Midcal test to municipali- 
ties. Both the theoretical and practi- 
cal problems of this extension, 
argued here, may be insoluble. 


Autonomy of municipalities 


Municipalities differ from other 
state agencies in that they are local 
governments with some degree of 
state-intended autonomy. This cir- 
cumstance eliminates the possibility 
that the Parker-Midcal standard as 
applied in Lafayette and Boulder can 
further the federal interest in anti- 
trust enforcement without compro- 
mising federalism principles. Nor 
does application of the Parker- 
Midcal standard to municipalities 
provide an adequate test for a thres- 
hold determination of the validity of 
challenged municipal conduct. This 
essay suggests that a different 
approach to the problem than that 
supplied by Parker-Midcal analysis is 
in order. 

Though municipalities, as crea- 
tions of the state, are not sovereign, 
they do have a degree of autonomy 
either implicit in their broad statu- 
tory authority to effect state pur- 
poses or by means of explicit home 
rule provisions. Thus, unlike state 
agencies generally, one would expect 
that as to most municipal activities— 
including wholly valid ones—there 
will be no specific state policy com- 
pelling, articulating or even contem- 
plating the challenged conduct. In 
effect, the municipality will almost 
always fail the threshold Parker- 
Midcal test, and the challenged con- 
duct will be found not to be exempt 
from federal scrutiny as “state 
action.” As analyzed in Boulder, 
under these circumstances the posi- 
tion of the state is seen as merely neu- 
tral on whether the municipality 
should act as it did. 

Though municipalities will almost 
always fail the Parker-Midcal test, it 
is true that the challenged municipal 
activity may be ultimately held valid 
after being scrutinized. But the very 
exposure to such federal scrutiny has 
been characterized as an “extraordi- 
nary intrusion.” Dissent, City of 


Lafayette, 435 U.S. 389, 434 (1978). 
The desire to forestall such an intru- 
sion may lead municipalities to yield 
their legitimate autonomy back to 
states simply to meet the require- 
ments of a test which is wholly 
inapplicable to even a preliminary 
estimate of the validity of the chal- 
lenged municipal conduct. 

States which have not compelled 
or even contemplated the challenged 
conduct of their municipalities have 
been characterized merely as neu- 
tral. Boulder, supra. But, realistically, 
are they neutral? 

Implicitly, by means of broad stat- 
utory authority, and explicitly in 
home rule states, the state sovereigns 
have affirmatively commanded their 
municipalities to govern themselves. 
In regulatory areas where municipal- 
ities are competent to govern, the 
state sovereigns have, in effect, 
ordered their municipalities not to 
look to the state for guidance but to 
exercise local government initiatives 
in pursuit of state interests not 
defined beyond such generalities as 
police powers and health and 
welfare. 

The only limitation on that com- 
mand is that the municipalities obey 
state law. States are therefore argua- 
bly not neutral as to the activities of 
their municipalities. They, in fact, 
affirmatively intend that municipali- 
ties govern themselves in these areas. 
Under this analysis, this intention, 
albeit negative, is state action, and 
municipal activities in accordance 
with this intention and otherwise in 
compliance with state law should 
not—on federalism grounds—be sub- 
ject to federal antitrust scrutiny. 

The important state interests here 
are efficiency and local autonomy. It 
is inconceivable and unnecessary— 
as will be shown—that the multitude 
of municipalities in each state should 
be required to point to more or less 
explicit state authority for every reg- 
ulatory act of local government in 
order to meet the Parker-Midcal test. 

In Midcal, the ability or inability to 
meet such a test was strongly indica- 
tive of whether the conduct served 
public or private ends. As to munici- 
palities, in contrast, the state has 
fostered local government autonomy 
by commanding municipalities to 
look to themselves rather than to the 
state in most areas of governance. 

Therefore the existence or non- 
existence of state commands or con- 
templation is irrelevant to an esti- 
mate of the validity of the challenged 


municipal conduct. 

These harsh results are unneces- 
sary, except where the federal anti- 
trust interest cannot otherwise be 
vindicated. In states with viable state 
antitrust statutes which reasonably 
parallel the provisions of federal anti- 
trust laws, this “extraordinary intru- 
sion” is arguably not justified. 

To illustrate, let us assume that, in 
such a state, a challenge to municipal 
activity under federal antitrust laws 
was dismissed because the conduct 
was exempt under “state action” in 
accordance with the federalism prin- 
ciples posited above. Municipalities, 
in their self-governing activities, are 
required to obey state laws, includ- 
ing state antitrust laws. Municipal 
anticompetitive activity challenged 


Richard Bellak is an assistant 
Attorney General and a staff attor- 
ney with the Antitrust Section of 
the Florida Department of Legal 
Affairs. BillL. Bryant, Jr., is chief of 
the Antitrust Section and chair- 
man of the Antitrust Committee of 
the Corporation, Banking and 
Business Law Section of The 
Florida Bar. The authors wrote the 
article in their private capacity, 
and the opinions expressed herein 
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of the Attorney General or the 
Florida Department of Legal 
Affairs. 

They write this column on behalf 
of the Corporation, Banking and 
Business Law Section, Thomas 
McGuigan, chairman, and David 
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under state antitrust laws would be 
analyzed according to the principles 
governing antitrust review by a sov- 
ereign of its own agencies. Silver v. 
New York Stock Exchange, 373 U.S. 
341 (1963). The irrelevant threshold 
inquiry into whether the state com- 
pelled or contemplated the activity 
would be eliminated as would all 
federalism difficulties and all 
untoward reactions of municipalities 
attempting to shield themselves on 
federalism grounds. 

The court would merely have to 
construe the state antitrust law and 
the municipal regulation in terms of 
the municipality’s self-governing 
authority in the areas of police 
power, health and welfare, etc. To 
the extent the valid goals of munici- 
pal regulation required it—and only 
to that extent—the state antitrust law 


would be repealed in accordance 
with the principles of statutory inter- 
pretation governing repugnancy of 
two statutes of the same sovereign. 
To the extent the challenged anticom- 
petitive conduct was gratuitous, i.e., 
not necessary to effectuate a valid 
regulatory purpose, the conduct 
would fall to the state antitrust 
statute. 

It can be concluded, therefore, 
that in states with viable state anti- 
trust statutes, the “extraordinary 
intrusion” of federal antitrust scrut- 
iny of municipal activities by means 
of the inapposite Parker-Midcal doc- 
trine is a compromise of federalism 
which is not justified by the federal 
interest in antitrust enforcement. 

Further, it is clear that if there are 
states that lack such workable state 
antitrust statutes, it would be far 
easier for them to draft one or 
upgrade relevant provisions than to 
invite such an intrusion or to com- 
mence inappropriate means of 
avoiding it. 


Exemption provision 


During the drafting process which 

led to passage of the Florida Antitrust 
Act of 1980, replacing obsolete state 
antitrust provisions, much debate 
centered on the wording of the 
exemption provision. F.S. §542.20 
reads as follows: 
Exemptions: Any activity or conduct 
exempt under Florida statutory or common 
law or exempt from the provisions of the anti- 
trust laws of the United States is exempt from 
the provisions of this chapter. 

The effect of this section, as 
explained in Comments to it by 
Florida Attorney General Jim Smith, 
is to allow courts to apply the Silver 
doctrine, as illustrated above, to chal- 
lenges of anticompetitive municipal 
conduct under the Florida antitrust 
laws. 

Section 542.20 does not recognize the “state 
action exemption” because that doctrine is 
solely applicable (in an antitrust context) to 
antitrust review by the federal sovereign of 
anticompetitive activity of a state sovereign. 
Rather, the “exempt under Florida . . . com- 
mon law” language indicates that an antitrust 
court reviewing anticompetitive conduct of a 
state-regulated entity under Ch. 542 can—to 
the least extent necessary to enable the regula- 
tory scheme to work—imply an exception 
from the state antitrust law. 

Though this process could solve 
the problem of providing appro- 
priate antitrust scrutiny of municipal 
anticompetitive conduct, an oppor- 
tunity to apply it was missed in the 
recent decision by the lowa Supreme 
Court in Neyens v. Roth, 43 B.N.A. 
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What can you do to helpa 
lawyer friend who has a 
drinking problem? 


You don’t help by just 
covering up for your friend, 
pretending there isn’t a prob- 
lem. People who have alcohol 
problems can't begin to help 
themselves until they recog- 
nize they have a problem. So 
don't think you're helping 
someone by enabling him or 
her to continue denying the 
problem. 


You can help by honestly 
telling your friend that you are 
worried about what you see 
happening. Tell your friend 
how you feel about his or her 
drinking, and be very specific 
about situations and problems 
caused by your friend's drink- 
ing. It might mean a lot coming 
from you, and might help your 
friend begin taking a hard, 
honest look at what’s happen- 
ing. 


And you might suggest your 
friend call our confidential, no- 
cost HOTLINE, for access to 
our statewide NETWORK of 
Florida lawyers who have 
learned successful recovery 
from their own alcohol prob- 
lems. We'll share what we’ve 
found. 


We know how 
your friend feels 


(813) 957-0051 
Florida Lawyers’ 
Recovery Network 
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1105 (Iowa Sup. Ct. 1982). There, an 
amendment to the City of Dubuque’s 
ambulance licensing procedures 
which foreclosed competition by 
private ambulance services to the 
city monopoly was challenged under 
state antitrust law. lowa competition 
law, §553.6(4), provides an exception 
from the state antitrust laws for 
“activities or arrangements expressly 
approved or regulated by any regula- 
tory body or officer acting under 
authority of this state or of the United 
States.” This is too broad an exemp- 
tion because mere approval by a 
regulatory agency suffices for exemp- 
tion when in many instances the regu- 
latory agency may not have even 
considered competition issues. See, 
in contrast, F.S. §542.20, supra. 


Perhaps in response to this defect, 
the Iowa Supreme Court applied the 
Parker test to determine if the state 
had clearly articulated and affirma- 
tively expressed its intent that the city 
so act. This was done even though the 
court admitted that the Parker ratio- 
nale was based on federalism 
grounds which are completely irrele- 
vant to the city-state relationship: 

The Parker exclusion for state action is 
based on the principle of federalism and a 
general deference to actions by a sovereign 
state. . . . the concept of federalism cannot be 
extended by analogy to the st ate-city relation- 
ship. 

43 BNA 1105, 1107. 

Not surprisingly, the city failed the 
Parker test, as it almost always would 
regardless of the validity of its regu- 
lation. It failed because states hardly 
ever clearly articulate or affirma- 
tively express policy in areas which 
they specifically intend to delegate to 
municipalities. 

Under a Silver analysis, a test based 
on concededly irrelevant federalism 
issues would be unnecessary. The 
court would merely construe the 
challenged regulation and the state 
antitrust law (assuming a narrowed 
exemption section) to determine 
whether repealer of the state antitrust 
law was necessary for the city regula- 
tion to work. Here, it would have 
been clear that effective city regula- 
tion of ambulances did not require 
that the city monopolize the ambu- 
lance service market. Thus, the 
monopolizing provision would fail. 
The wholly inapposite question of 
federalism-based exemption would 
be avoided. 

No qualms as to the bottomline 
results in Neyens v. Roth or the 
Lafayette and Boulder cases are 
raised here. The anticompetitive 


activities challenged therein may 
well have been unjusitified. How- 
ever, the problems caused by inap- 
posite application of Parker princi- 
ples at the federal level—ignoring 
legitimate federalism concerns—and 
now, in Neyens at the state level— 
importing federalism principles into 
situations where they are inappro- 
priate—are twofold: 

(1) The chilling of municipal 
conduct which is valid but will fail 


- the Parker test. 


(2) Inappropriate incentives to 
cities to cede their legitimate 
autonomy back to the states. 


Conclusion 


Proposals to amend the federal 
antitrust laws to provide blanket 
immunity for municipalities are prob- 
ably unrealistic. Further, it is ques- 
tionable that such blanket immunity, 
if it could be achieved, is desirable 
since municipal trade restraint abuses 
undoubtedly exist. 

But municipalities are not merely 
in the posture of potential targets of 
legitimate antitrust enforcement. 
Federal scrutiny is an extraordinary 
and unjustified intrusion into local 
government activities, and its thresh- 
old standard is skewed as applied 
to municipalities because the logic of 
the standard is wholly unrelated to 
the validity of the municipal conduct 
being challenged. 

This compromise of federalism 
concerns is unwarranted since the 
federal interest in antitrust enforce- 
ment can be vindicated through the 
application of state antitrust laws to 
municipal anticompetitive activity 
pursuant to Silver principles which 
are precisely suitable to such adjudi- 
cation. 

Though this will not end municipal 
antitrust exposure for unjustified anti- 
competitive activity, municipalities 
will be on fair notice as to a reasona- 
ble and workable standard for 
exemption. The activity must be in 
support of and necessary to achieve a 
valid regulatory goal. 

Such conduct will, to the minimum 
extent necessary, imply a repealer of 
state antitrust law. The irrelevant 
inquiry into the degree of state au- 
thorization or supervision would be 
entirely eliminated, the “extraordi- 
nary intrusion” avoided, and an 
inappropriate and widely decried 
incentive for municipalities to yield 
their legitimate self-governing 
autonomy back to state legislatures 
would be discontinued. O 
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ADVERTISEMENT 


pune NEW: Attorneys’ Title Insurance Fund 


Dial-up ATIDS offered in additional areas 


It has been the goal of The Fund to 
bring computerized title information 
into the office of any attorney who 
may need it. Soon this goal can be 
realized in the remaining on-line 
counties in Florida for attorneys who 
do as few as two closings a month. 

The new system, named the Attor- 
neys’ Title Information Data System 
III, has been test-marketed in South 
Florida, and was offered May 1 to 
member attorneys in Orange and 
Seminole Counties. Then, as of June 1, 
attorneys in other computerized coun- 
ties have been able to dial a toll-free 
number to gain access to ATIDS III. 

Since January of this year, 14 
attorneys’ offices in Dade and Broward 
Counties have participated in a pilot 
program. Now, the system is expand- 
ing to other computerized counties. 
ATIDS III will be useful even to an 
attorney who does as few as two 
closings a month — or more. 

ATIDS can be accessed using a 
modem, regular telephone lines, and 
the attorney’s own microcomputer or 
word processing system. (See boxed 
list of currently compatible systems.) 
If the attorney does not already 
own a business computer system, 
Attorneys’ Title Services, Inc. markets 
a line of microcomputers specifically 
designed for the large or small law 
firm, including the ATS/TeleVideo 
802 & 803 Series. 

Another potential use of the 
dial-up ATIDS III is its ability to gain 
access to nationwide networks of 
information, such as computerized 
WESTLAW cases, the Dow Jones 
Reporter or The Source. These services 
are available from other vendors. 

A significant feature of ATIDS is 
that an attorney can obtain a hard 
copy of any original document directly 
affecting the chain of title simply by 
keying in a request for one on the 
computer. This request is sent elec- 
tronically to the local ATS title 
information facility, where a copy of 
the document is made and is delivered 
or mailed. 


For more information about 
system costs, or to sign up for 
ATIDS III, contact Marsha 
Greathouse in Orlando at 
(305) 425-1646 or Susan 
Lipske in Ft. Lauderdale at 
(305) 463-4141, or write 
Charles E. Richardson, Senior 
Vice President, P. O. Box 
3588, Orlando, FL 32802. 
ATIDS is available Monday 
through Friday, from 8 a.m. 
to 8 p.m. 


ATIDS Compatible Computer Equipment 


(marketed through ATS, Inc.) 


Radio Shack TRS-80, Models II & 16 


TeleVideo 802/803 


IBM Personal Computer 
Xerox 820-II 
CPT 8500 Series 


IBM Displaywriter 


Computerized closing program 
offered in South Florid] 


Beginning in August, purchasers of 
ATS/TeleVideo microcomputers in 
Dade and Broward counties will be 
able to use regular telephone lines to 
gain access to a personalized comput- 
erized document preparation system 
(DocPrep). 

This document preparation system 
will be particularly useful for condo- 
minium closings and for attorneys who 
do as few as five closings a month. The 
computer does all computations in- 
volved in prorations for real estate 
closings. Additionally, the variable of a 
transaction need only be keyed in once. 


Attorneys’ Title Services, Inc. per- 
sonnel not only sell computers specif- 
ically designed for law offices; they 
also service what they sell. ATS will 
provide a “loaner” computer for any 
equipment under a maintenance con- 
tract that cannot be repaired in the 
office within a reasonable time. 

For further information about com- 
puters and word processing equipment 
for the law office, contact Ned Palmer, 
Data Processing Manager, ATS, Inc., 
P. O. Box 3588, Orlando, FL 32802 or 
telephone (305) 425-1646. 


LAW DAY PROGRAM HELD IN ORLANDO: The Fund and the Orange County, 
Bar Association cosponsored a Law Day Seminar in Orlando on Tuesday, April 27. 
From left: Terrence W. Ackert, Director of the Legal Aid Society of the OCBA, 
moderated the program. Orlando attorney Thomas H. Warlick addressed “The 
Attorneys’ Role in the Real Estate Transaction.” Errol Greene, past president of 
the Orlando/Winter Park Board of REALTORS®, and Frank White, senior vice 
president and secretary, First Federal Savings & Loan Association of Orlando, 


spoke on “Financing Alternatives.” 


By the staff of Attorneys’ Title Insurance Fund, Box 2671, Orlando, Florida 32802 (Adv.) 


Since 1947 « The Nation’s First Bar-Related® Title Insurer 
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FAMILY LAW 


Del Vecchio and marital settlement agreements: 


Toward a separate standard 


Florida’s trial bar and bench, not 
by their own making, are perhaps 
never more confused than in the area 
of the law concerning validity and 
enforcement of marital settlement 
agreements. 

Two opinions have been the pri- 
mary cause of the difficulty. Of 
course, Del Vecchio v. Del Vecchio! 
is the first,2 but no less important is 
Bailey v. Bailey.* 

Del Vecchio is, unfortunately, a 
poorly written opinion. It first 
suggests a model for deciding pre- 
nuptial agreement problems, and 
then goes on to suggest no less than 
three further formula or algorithms 
and a means for deciding “tight” 
cases. A casual reading of the case 
may persuade the reader that 
comprehension of Florida’s law con- 
cerning antenuptial agreements is at 
hand. More caretul reading, instead 
of bringing enlightenment, intensi- 
fies the concern and confusion of 
lawyers and jurists alike. Regret- 
tably, this case has now become 
bedrock not only for evaluation of 
antenuptial agreement problems, but 
because of Bailey has become es- 
tablished as guiding law in the arena 
of litigation over marital settlement 
agreements as well. 

Bailey applies the principles of Del 
Vecchio to the marital settlement 
agreement context. With but a simple 
sentence, “There is no reason why 
this same principle would not apply 
to a postnuptial agreement,” the 
Fourth District Court of Appeal de- 
termined that the considerations 
stated by the Supreme Court in think- 
ing about an antenuptial agreement 
should be applied equally to post- 
nuptial agreements. 

The net result is that the already 
confusing language and conflicting 
decisional algorithms of Del Vecchio 
have now been transported to the 
usually different context of the post- 
nuptial agreement. Del Vecchio was 
difficult to deal with in the context of 
antenuptial agreements alone. Trans- 


486 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1983 


By David U. Strawn 


ported to the very different social 
and behavioral context of the marital 
settlement agreement, a number of 
anomalies and difficulties develops. 
There are three fundamental prob- 
lems with the current state of juris- 
prudence concerning evaluation of 
postnuptial agreements. They are: 


1. The discovery anomaly. If we 
assume that final judgments are res 
judicata, an end to litigation, how is it 
then that a litigant can, after a disso- 
lution judgment incorporating an 
agreement, obtain the full panoply of 
financial discovery against an ad- 
versary in litigation to set aside that 
agreement as if the judgment had 
never been entered? 


2. The “fair and reasonable provi- 
sion” anomaly. Del Vecchio can be 
read, and regrettably some courts so 
read it, to provide that even though 
an agreement makes a fair and rea- 
sonable provision for the wife, the 
litigation does not end there. Instead, 
the wife (spouse) losing on that point 
is entitled to have the court determine 
whether the agreement was “freely 
and voluntarily” executed by her. It is 
therefore possible by this construc- 
tion for a trial judge to determine that 
an agreement is in fact fair and rea- 
sonable, but nevertheless determine 
that it was procured through duress. 
The parties would then be required 
to litigate anew to determine what 
“fair and reasonable” provision the 
trial judge will now make for the 
wife. 


3. The Bailey anomaly. The social, 
behavioral and psychological 
assumptions underlying the applica- 
tion of antenuptial agreement stand- 
ards to marital settlement agreements 
is not in tune with common com- 
munity experience concerning the 
behavior of parting spouses. Spouses 
seem now cast judicially both as 
totally arm’s length adversaries and, 
at the same time, fiduciaries for their 
spouses. 

The first concern is with the dis- 
covery anomaly. Before Bailey, in 
marital settlement agreement dis- 
putes, the question was relatively 
simple. The attacking spouse had the 
straightforward duty of establishing 
by a preponderance of the evidence 
that the agreement in question was 
obtained “. . . by fraud, deceit, arti- 
fice or trickery.” The attacking 
spouse was given the burden of es- 
tablishing “. . . fraud, deceit, duress, 
coercion or overreaching...” in 
order to set aside the agreement.‘ 
The Del Vecchio considerations 
were not applied. 

Although the Supreme Court of 
Florida has not chosen to impose the 
obligations of Del Vecchio on a 
marital settlement agreement, the 
district courts of appeal have done 
so. Thus, the discovery anomaly has 
been produced by the application of 
Del Vecchio’s antenuptial principles 
of marital settlement agreements in 
the post judgment context. Ideally, a 
final judgment would be just that; 
any attack on it would have to first be 
sustained before the judgment could 
be ignored and the full range of 
discovery provided to the attacker. 
However, Florida courts now find 
themselves in a dilemma. 

If Del Vecchio principles apply, 
then evidence of the fairness and rea- 
sonableness of the agreement, or the 
general and approximate knowledge 
of one spouse as to the assets of the 
other or of the form, manner or 
nature of the disclosure made 
becomes relevant. In addition, Del 


Vecchio talks about “concealment” 
as the principal issue, as well as “pre- 
judice” to the party who fails to 
obtain or receive financial informa- 
tion. 

Therefore, the spouse moving to 
set aside the judgment can argue 
quite successfully that it is essential 
that full financial discovery be made 
available to the attacker in order to 
acquire evidence to present at the 
hearing on the motion to set the 
judgment aside. Trial courts 
typically permit such procedure with 
the result that the judgment provides 
no protection whatsoever for the 
spouse being attacked. Even though 
“settled,” the case must now be 
litigated as if the financial settlement 
did not exist, and a judgment had 
never been entered. 

The second anomaly is that of the 
“fair and reasonable provision” 
anomaly. The application by the 
various district courts of the Del 
Vecchio principles to marital settle- 
ment agreements and, therefore, to 
postjudgment attacks on such agree- 
ments, gives rise to particular 
anomaly. 


“Fair and reasonable” provision 


One view of Del Vecchio suggests 
that the trial court’s first concern is 
whether the agreement contains a 
fair and reasonable provision for the 
wife. If the agreement is found to be 
one containing such a “fair and rea- 
sonable provision” for the wife, then 
logic would dictate that the case 
should be over, no matter how the 
agreement was obtained. However, 
Del Vecchio further provides: “. . . in 
any event she must have signed 
freely and voluntarily. . . .” 

The paragraph in which this 
statement is found opens with the 
sentence, “If the provision made by 
the agreement is not fair and reason- 
able then... .” Context would suggest 
that the court’s “freely and volun- 
tarily” language is with reference to 
this lead sentence and not with 
reference to an agreement which 
provides a “fair and reasonable” pro- 
vision for the wife. Thus, logically, 
Del Vecchio would let even unfair 
and unreasonable agreements 
remain binding if there has been 
either a full and frank disclosure of 
the wealthier spouse’s worth to the 
other spouse before signing, or, even 
absent that, the other spouse has been 
shown to have had a general and 
approximate knowledge of the 


wealthier spouse’s property. 

However, a number of trial courts 
have read this language seemingly 
out of context and have determined 
that, even if the judge concludes that 
the agreement does in fact make a 
fair and reasonable provision, the 
case is not over. The court must then, 
under this view, go on to hear the 
attacker’s evidence that the agree- 
ment was nevertheless obtained by 
fraud, duress, coercion, undue influ- 
ence or some sort of overreaching or 
deceit. 
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The anomaly occurs as a result. 
Should the court determine that the 
agreement makes a fair and rea- 
sonable provision for the wife, but 
was obtained by some illegal means, 
the court is bound to set aside first the 
judgment, then take evidence in the 
revived dissolution case on what a 
fair and reasonable provision for the 
wife might be. If a judge has 
determined that the provisions of the 
agreement are fair and reasonable, 
should the judicial system stand for 
the embarrassment of having the 
judge rewrite the postnuptial con- 
tract to fit the judge’s biases and pre- 
judices? More to the point, would the 
kind of thinking expressed in Cana- 
karis v. Canakaris® permit the trial 
judges to substitute their judgment 
for that of the spouses about what 
appropriate property settlement 
agreements should contain, particu- 
larly when the judge has previously 
determined that the parties’ earlier 
agreement was “fair and reasonable?” 


The concern with “the Bailey 
anomaly,” the last of the three diffi- 
culties encountered by resort to a 
“single standard” for evaluating pre 
and postnuptial agreements, is the un- 
examined assumption that somehow 
men and women have the same atti- 
tudes toward each other and behave 
the same way during the breakup of 
their marriages as they do in entering 
into marriage. 

There are social arguments to be 
made for assuring the support of less 
wealthy spouses in the absence of 
any showing of an ability of the less 
wealthy spouse to support himself or 
herself. However, for the sake of 
respect for our jurisprudence, the 
law should be based upon contem- 
porary understanding and the 
common knowledge of the com- 
munity about the relationship 
between the spouses during the 
breakup of a marriage. 

With extremely rare exceptions, 
divorcing spouses are among the 
most “arm’s length” of people; so 
much so, that every move by the 
adversary is regarded with the 
utmost suspicion. The  spouse’s 
lawyers, on occasion, come to share 
their client’s paranoid thinking in 
order to avoid the potential of mal- 
practice litigation against themselves. 
Every shred of information is franti- 
cally and intensively processed. The 
negotiations of the agreements are 
taut and uncomfortable. They are 
emotionally charged, but with 
passion of a different sort from that 
underlying the antenuptial agreement 
and other postnuptial agreements. 
To suggest that the wealthier spouse 
in the marital settlement agreement 
context has some duty of disclosure 
or to unilaterally make a fair and rea- 
sonable provision for the opposite 
spouse is to impose a masochistic 
model of behavior. 

The law must pay some attention 
to human behavior, and recognize 
that it is not only impossible to expect 
spouses to behave this way in the 
context of a dissolving marriage, it is 
irrational and nonproductive to 
suggest that they should. Better to 
recognize that marital settlement 
contracts are typically negotiated 
and executed in a highly charged ad- 
versarial situation, which should 
contribute little credence to the 
prospect of either party not taking 
advantage of the other in an 
unguarded moment. 

Del Vecchio is typically read as a 
case of substantive law. It establishes 
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criteria for the evaluation of ante- 
nuptial agreements. But Del Vecchio 
is about procedure as well. Baker v. 
Baker® continued the Fourth 
District’s tradition of applying Del 
Vecchio to postnuptial agreement 
cases, but this time to procedural 
considerations. It also further 
interpreted Del Vecchio as providing 
for two methods of attacking a post- 
nuptial agreement. Baker calls one of 
these methods the “direct” method 
and the other the “indirect” method. 
The direct method deals with allega- 
tions and proof of fraud, duress, 
undue influence, coercion, “mis- 
statements” and “deceit.” 


The indirect method involves an 
attack upon the agreement in an 
effort to prove that it was “unrea- 
sonable on its face.”7 


In the case of “direct attack,” the 
attacking spouse is held to have the 
burden of proving the allegations; 
however, in an “indirect attack,” if it 
were shown that the agreement is 
“unreasonable on its face” a pre- 
sumption would arise that the 
opposite party concealed assets. 
Once the presumption arises, the 
burden of proof is shifted to the “de- 
fending party” to establish the 
validity of the agreement. Del 
Vecchio is then cited for the proposi- 
tion that this might be accomplished 
by showing that the agreement was 
based on a “full and frank disclosure 
to the wife” or a “general and approx- 
imate knowledge by her of the pros- 
pective husband’s property.” 

The difficulties inherent in utiliz- 
ing a single standard, as Del Vecchio 
is applied to marital settlement 
agreements, becomes apparent 
when one seeks to make a determina- 
tion in a case involving both “direct” 
and “indirect” attack upon a marital 
settlement agreement which has 
been incorporated within a final 
judgment. We assume that Del 
Vecchio will provide us with 
guidance for what must be done first, 
then second and thereafter, in order 
to decide the issues raised about the 
agreement. When we turn to Del 
Vecchio, we find a paragraph which 
seems to dispose of the issue: 
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If the provision made by the agreement is not 
fair and reasonable then it should be made to 
appear that the wife, when she signed, had 
some understanding of her rights to be waived 
by the agreement. In any event she must have 
signed freely and voluntarily, preferably, but 
not necessarily a required prerequisite, upon 
competent and independent advice. 


On quick analysis, this paragraph 
tells us that the guide for decision- 
making is very simple: 

e Was a fair and reasonable pro- 
vision made for the wife? If so, the 
agreement is valid. 

e If not, was there full and frank 
disclosure to the wife, before signing 
the agreement, of the husband’s 
worth? If so, the agreement is valid. 

e If there was neither a fair and 
reasonable provision made for the 
wife, nor a full and frank disclosure, 
did the wife have a “general and 
approximate” knowledge of her 
husband's property? If so, the agree- 
ment is valid. 

e If not, then the agreement 
should be set aside, the judgment 
should be set aside, and the domestic 
action should be fully litigated. 

Unfortunately, Del Vecchio goes 
beyond this point. In the very next 
paragraph we find the language 
which begins the confusion: 
Inadequacy of provision for the wife does not 
in itself vitiate an antenuptial agreement. If, 
when she signed the contract freely and 
voluntarily, she had some understanding of 
her rights and had been fully informed by the 
husband as to his property or if, notwithstand- 
ing the husband’s failure to disclose, she had or 
reasonably should have had a general and 
approximate knowledge of the character and 
extent of his property she will be bound. 

This next paragraph may be read 
to provide either of the following 
two formulae: 

1. Is this a case in which the agree- 
ment is fair and reasonable? 

a. If “yes,” wife loses. 

b. If not, then 

2. Did the wife have “some under- 
standing of her rights to be waived 
by the agreement?” 

a. If “yes,” did the wife sign “freely 
and voluntarily?” 

1. If “yes,” wife loses. 

2. If not, wife wins. 

b. Wives who sign without com- 
petent and independent legal advice 
may still be bound. This is a weighing 
factor only. 

The second possibility is: 

1. Did wife sign freely and volun- 
tarily? 

a. If not, wife wins. 

b. If “yes,” wife loses. 

2. Wives who sign without compe- 
tent and independent legal advice 


may still be bound. This is a weighing 
factor only. 

Contextually, the paragraph 
should probably be read as indicated 
initially. However, the phrase “in any 
event . . . she must have signed freely 
and voluntarily” is confusing to many 
legal readers, bringing about the “fair 
and reasonable provision” anomaly 
referred to earlier. 

And so, what can be done about all 
this? 

It is fair to assume that appellate 
court opinions should not only state 
the policy of the court in terms of 
substantive law, but should also tell 
us what steps are to be taken to make 
a decision about what we believe is 
“true.” Florida’s case law produces 
heated disagreement in the trial 
courts because it does not presently 
deal realistically with marital settle- 
ment agreement disputes, nor does it 
clearly state the process for deciding 
postnuptial agreement cases gener- 
ally. 

The best solution the trial bar and 
bench can hope for is for the 
Supreme Court of Florida to accept 
jurisdiction in a postjudgment attack 
on a marital settlement agreement in 
order to write an opinion which will 
aid us all in handling this difficult and 
often inordinately expensive litiga- 
tion. 

It is anomalous and embarrassing 
that postjudgment litigation in 

domestic relations cases is like no 
other postjustment litigation. The 
doctrine of res judicata seems to be 
alive and well indeed in other areas 
of the law. However, some of Del 
Vecchio’s interpreters have produced 
a situation in which the entry of a 
final judgment in an “uncontested” 
dissolution of marriage case too often 
means too little. 0 


1143 So.2d 17 (Fla. 1962). 

2 Del Vecchio should be read with Posner v. 
Posner, 233 So.2d 381 (Fla. 1970) and 257 So.2d 
530 (Fla. 1972). Not only is this required for 
complete literacy concerning prenuptial 
agreements, but because of Bailey’s transport 
of prenuptial agreement concepts to the 
marital settlement agreement context. 

3300 So.2d 294 (Fla. 4th D.C.A. 1974). 

‘Miller v. Miller, 7 So.2d 9 (Fla. 1942). 

“5382 So.2d 1197 (Fla. 1980). 

6394 So.2d 465 (Fla. 4th D.C.A. 1981). 

‘This phrase appears nowhere in Del 
Vecchio. In fact, it is clear from Del Vecchio 
that it is to surrounding circumstances, not the 
“face of the agreement,” to which one must 
look to determine its reasonableness. 


REAL PROPERTY, PROBATE TRUST LAW 


Estate planning for retirement 
plan benefits after TEFRA 


One of the most significant 
changes made by the Tax Equity and 
Fiscal Responsibility Act of 1982 
(TEFRA) was to reduce the estate 
tax exclusion for retirement plan 
benefits to a maximum of $100,000.! 
This provision replaced the prior 
law’s unlimited exclusion for retire- 
ment plan benefits under certain 
criteria. The new law is effective for 
plan participants who die after 1982, 
and it applies to corporate retirement 
plans as well as Keogh plans for part- 
nerships and Individual Retirement 
Accounts (IRA’s). 

The purpose of this article is to 
examine estate planning alternatives 
available for these benefits in light of 
the limited estate tax exclusion now 
in effect. In order to accomplish this, 
a general understanding of the inter- 
play of the estate and income tax 
rules attributable to such benefits 
must be presented. 


Estate tax ramifications 


As indicated above, the maximum 
estate tax exclusion available after 
TEFRA is $100,000. An estate is only 
entitled to the exclusion if the bene- 
fits are paid other than to or for the 
benefit of the participant’s probate 
estate and the beneficiary does not 
elect either capital gains treatment or 
the special ten-year lump sum aver- 
aging method for income tax 
purposes. These latter two matters 
will be discussed under income tax 
ramifications. Amounts representing 
a return on the employee’s own con- 
tributions are always taxable on the 
gross estate. 

In order to avoid being considered 
as being paid to the participant's 
estate, the benefits must be payable 
to someone other than the personal 
representative and not be available 
for payment of the debts, administra- 
tive expenses or taxes of the partici- 
pant’s estate.2 In this regard, F.S. 
733.808(4) provides that death 
benefits payable to someone other 
than the personal representative 
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shall not be utilized to pay estate 
taxes or debts of the estate to any 
greater extent than if such pro- 
ceeds were payable directly to the 
beneficiaries named in the trust. 
Despite this provision it is advisable 
to provide in estate planning docu- 
ments that qualified plan benefits not 
subject to estate taxes shall not be 
used to pay such expenses. 

An annuity or installment type pay- 
out over a greater than one-year 
period made to someone other than 
the personal representative will al- 
ways qualify for the estate tax 
exclusion. 

Benefits paid to or for the benefit 
of the participant’s spouse will gen- 
erally qualify for the marital deduc- 
tion. Thus a lump sum payment to 
the spouse will not generate an estate 
tax liability to the participant's estate. 
However, these funds would be sub- 
ject to estate taxes at the time of the 
spouse’s later death. It should be 
pointed out that the payment of the 
benefits to the spouse for a period 
certain with a remainder in another 
person will not qualify for the marital 
deductions because such an arrange- 
ment is a nonqualified terminable 
interest. 

If the benefits are subject to estate 
taxes in both the estate of the partici- 
pant and his spouse, then the spouse’s 
estate may qualify for the prior 
transfer credit under §2013 of the 
Internal Revenue Code of 1954, as 
amended (hereinafter cited by 
section number only). 


Income tax ramifications 


All retirement plan benefits, cther 
than a return of the participant's 
contributions, are subject to income 
taxes in some manner. The key point 
for determining the income tax effect 
and the availability of the estate tax 
exclusion is whether the distribution 
qualifies as a lump sum distribution. 
In order to qualify as such, the dis- 
tribution must be made from a 
qualified plan in a lump sum which 
consists of the entire balance to the 
credit of the participant, determined 
as of the date of payment, paid 
within one taxable year of the benefi- 
ciary on account of the participant's 
death.’ Thus payments from an IRA 
account can never qualify as a lump 
sum distribution. 

If the distribution qualifies as a 
lump sum, then the recipient has the 
option of electing the favorable 
income tax treatment for this type of 
distribution. Basically, this favorable 
tax treatment allows the recipient to 
have the funds taxed as if they were 
received over a ten-year period. 
Also, if the beneficiary elects, he may 
obtain long term capital gain treat- 
ment for the portion of the distribu- 
tion related to the service of the 
participant prior to January 1, 1974. 

If the beneficiary elects either the 
capital gains treatment or the special 
lump sum averaging treatment, then 
the estate tax exclusion is not 
available for the proceeds. The 
interests of the estate and the bene- 
ficiary of the plan benefits may not 
be the same, which may create some 
difficulty at the time the election is 
made. In general, the election is 
made by the recipient. Thus care 
must be exercised in choosing the 
beneficiary. 

The Internal Revenue Service has 
indicated that a lump sum distribu- 
tion can be paid to multiple benefi- 
ciaries as long as it is included in the 
income of such beneficiaries in one 
taxable year.5 Furthermore, not 
every beneficiary must elect the 
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favorable lump sum income tax treat- 
ment. The estate tax exclusion will be 
available to those beneficiaries who 
do not make this election.* However, 
§402(e)(4)(A) raises a question wheth- 
er a split election can be made where 
both recipients are trusts. The section 
states that for purposes of the defi- 
nition of a lump sum distribution, a 
distribution to two or more trusts is 
deemed a distribution to one recip- 
ient. 

The payment made to a benefici- 
ary which is not in a lump sum or for 
which the beneficiary does not elect 
the special lump sum averaging 
method, is taxed as ordinary income 
to the beneficiary. If the beneficiary 
is an individual, the regular income 
averaging rules would be applicable 
to him. However, these rules do not 
apply to trusts or estate beneficiaries. 
Payments not inalump sum form can 
be paid over a period of years to 
avoid having a large amount of 
income in one year. 

Payments made either under the 
lump sum method or the ordinary 
income method have two additional 
particular tax benefits. The first of 
these is that the beneficiary can elect 
the §101(b) $5,000 death benefit with 
regard to the payment made to him. 
This would somewhat offset the 
income tax costs of the payment. In 
addition, receipt of the funds would 
constitute income in respect of a 
decedent under §691 of the Internal 
Revenue Code. If the funds are 
subject to both estate taxes and 
income taxes, then the beneficiary is 
allowed a deduction under §691(c) 
for the estate tax attributable to the 
items of income included in the 
taxable estate. Where the benefits are 
paid to the participant’s spouse and 
qualify for the marital deduction, 
then there is no 691 deduction since 
the benefits did not generate any 
estate taxes. 

A special provision applies if the 
benefits are payable to a spouse. If 
the spouse receives a lump sum dis- 
tribution and rolls this distribution 
into an IRA account within 60 days 
after receipt of the same, then the 
income tax burden on these funds 
can be deferred until such time as the 
spouse begins to receive payments 
under the IRA. The impact of 
making this election is that the tax 
free accumulation of the funds can 
continue until such time as the spouse 
begins receiving payments. In addi- 
tion, the payment will qualify for the 
marital deduction for estate tax pur- 
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poses. Thus, there will be no immedi- 
ate taxation on the funds for either 
estate or income tax purposes. By 
making the rollover, the spouse loses 
the right to elect the lump sum 
income tax treatment at any point. In 
addition, the funds which remain in 
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the spousal IRA rollover at the time 
of the spouse’s death would be sub- 
ject to estate taxes in the spouse’s 
estate. These funds would not be 
eligible for a second $100,000 
exclusion in the spouse’s estate be- 
cause of the provisions of §2039(e). It 
should be noted that it is not re- 
quired that the entire lump sum 
distribution be made to the spouse in 
order for the spousal rollover rules to 
apply. Thus, it may be possible for 
the participant to elect to have an 
amount equal to the estate tax exclu- 
sion paid to one beneficiary and to 
have the balance paid to the spouse 
with the understanding that the 
spouse would elect the spousal roll- 
over and avoid any immediate taxa- 
tion. This point will be discussed 
further under planning techniques. 


General concepts 


As a result of the above discussion, 
several general points can be made 
with regard to the planning for retire- 
ment plan benefits. It is clear that if 
the funds are held in an IRA account, 
then the participant will want to have 


the funds paid in such a manner as to 
minimize the overall estate tax 
burden on the funds. Regardless of 
how the funds are paid, they will 
always be subject to ordinary income 
tax treatment when received by the 
beneficiary. Thus, if the participant 
is married, he will want to consider 
paying an amount of his IRA benefits 
at least equal to the estate tax exclu- 
sion to a nonmarital trust or other ar- 
rangement where the spouse could 
receive the benefits of the funds 
during his lifetime but would not 
include the balance in the funds in his 
estate at time of death. 

The remainder of the funds could 
be paid in a manner which qualified 
for the marital deduction. There is 
some uncertainty as to whether the 
participant has the right to select the 
manner of allocation of the exclu- 
sion. The Internal Revenue Service 
could take the position that the 
exclusion must be allocated pro rata 
among all beneficiaries who receive 
funds. Under this position, if a spouse 
were to receive the funds, then a por- 
tion of the exclusion would be 
allocated to the funds received by the 
spouse even though they would 
otherwise be protected from estate 
taxation by the marital deduction. 
This point will have to await further 
IRS clarification. 

Another result of the lessening of 
the estate tax deduction is the reduc- 
tion of the benefits of using life in- 
surance as a method of funding death 
benefits under qualified retirement 
plans. Life insurance proceeds on a 
life insurance policy owned by a 
qualified plan and received by the 
beneficiary under the plan are free of 
income taxes other than on the cash 
surrender value of an ordinary life 
policy.7 Thus, under prior law, the 
beneficiary could forego the lump 
sum income tax treatment election, 
pay ordinary income taxes on little, if 
any, income and also obtain the un- 
limited estate tax exclusion. 

With the limited estate tax exclu- 
sion now in effect, the portion of the 
insurance proceeds in excess of the 
$100,000 exclusion will be potentially 
subject to estate taxes in the parti- 
cipant’s estate. This change in the law 
will call into question the advisability 
of investing qualified plan dollars in 
insurance products. In addition, this 
change will place greater emphasis 
on uses of insurance which can result 
in complete exclusion of the insur- 
ance proceeds from the taxable estate 
of the participant. For instance, a 


4 
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properly structured retired lives 
reserve plan can achieve the income 
tax benefits of a qualified retirement 
plan and also allow the participant to 
pass the insurance proceeds estate 
tax free to his family. 


Planning techniques 


The limiting of the estate tax 
exclusion greatly changes the estate 
planning techniques which can be 
utilized with regard to qualified plan 
benefits. Naturally there may be 
numerous nontax points which 
would impact on how a participant 
would want to leave his retirement 
plan. However, from a _ tax 
standpoint, the participant will want 
to minimize the total income and 
estate taxes to be paid by the bene- 
ficiary of his funds. As much as 
possible, a married participant will 
want to’ avoid inclusion of the 
qualified plan proceeds in_ his 
spouse’s estate and will also attempt 
to obtain the $100,000 exclusion in 
both estates. This type of planning 
will require the use of multiple bene- 
ficiaries. As indicated above, lump 
sum distributions can be made to 
multiple beneficiaries and still 
qualify under the income and estate 
tax rules expressed above. Thus, the 
planner will want to attempt to allo- 
cate the $100,000 exclusion to a 
nonmarital trust or other arrange- 
ment whereby the spouse's estate 
will not have to pay estate taxes at the 
time of his subsequent death. 


A typical plan might be to have a 
lump sum _ distribution of the 
$100,000 to the nonmarital trust with 
the balance made in a lump sum 
distribution to the spouse. The 
spouse could then, as a matter of 


post-mortem tax planning, determine 
whether to utilize the spousal roll- 
over, or utilize the lump sum income 
tax method. The estate planner 
should keep in mind that the benefit 
of the $100,000 exclusion is reduced 
by the increased income taxes pay- 
able by the nonmarital trust because 
the funds will be taxed at ordinary 
income tax rates rather than the more 
favorable lump sum averaging rates. 

The planner must also remember 
the possible problem if two trusts are 
made the beneficiaries of the pro- 
ceeds. Under §402(e)(4)(A), the pay- 
ment of the proceeds to two trusts 
would eliminate the possibility of a 
split election on the lump sum 
income tax treatment. 

As indicated above, there would 
be some question whether the 
Internal Revenue Service would be 
willing to allow a participant to allo- 
cate his entire exclusion to one 
source. They may require a pro rata 
allocation of the exclusion even if it 
means allocating some of _ the 
exclusion to a spouse who would 
otherwise avoid estate taxes on the 
proceeds. The regulations would 
have to give final guidance on this 


- point but it is probably advisable to 


attempt to make this allocation under 
the theory that the courts may be 
likely to uphold the obvious inten- 
tion of the participant. 


The significance of having the pro- 
ceeds received by a trust be con- 
sidered as principal for trust account- 
ing purposes should also be kept in 
mind. If the funds are considered 
principal, then the trust itself will pay 
the income taxes attributable to the 
receipt of the proceeds, the trust will 
be able to maintain the funds in the 


trust subject to any provisions con- 
cerning principal distribution, and 
the trustee will be able to reinvest 
these funds and generate additional 
income for the income beneficiaries 
of the trust. If the proceeds were to 
be considered income for trust 
accounting purposes, then they 
would have to be paid out to the 
income beneficiary of the trust which 
would result potentially in the estate 
taxation of these funds in the income 
beneficiary's estate. Under F-S. 
738.04(2)(c), these proceeds are con- 
sidered principal for trust accounting 
purposes in Florida. However, in 
drafting instruments for non-Florida 
residents, it is important to include in 
the instrument a provision that any 
retirement plan benefits are con- 
sidered principal for trust accounting 
purposes. 

As evidenced by this article, estate 
planning for retirement plan bene- 
fits after TEFRA is an entirely new 
situation. All beneficiary designa- 
tions made by participants prior to 
the TEFRA changes should be 
reviewed in light of these changes 
and appropriate revisions. There are 
still planning opportunities in con- 
nection with these proceeds which 
should be fully utilized by the estate 
planner. 0 


'Tax Equity and Fiscal Responsibility Act 
of 1982 (“TEFRA”), Pub. L. No. 97-248. 

*See, Rev. Rul. 73-404, 1973 - 2 CB 319. 

31.R.C. §402(e)(4)(A). 

‘Treas. Reg. §20.2039-4(c). 

5T.LR. 1426 (Dec. 15, 1975). 

Treas. Reg. §20.2039-4(f). 

“See, Rev. Rul. 82-199, 1982 - 47 I.R.B. 8. 
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Cable television: The licensing and franchising 
authority of municipal governments 


Expansion of cable television sys- 
tems in Florida, as well as other 
states, has occurred at a phenomenal 
rate. Originally, cable television was 
designed to provide television in 
remote areas for signal pickup; 
however, now it is a multi-faceted 
source of both entertainment and 
services. Cable television was intro- 
duced to Florida in 1955, when the 
City of Key West made television 
station signals available, via 
microwave relay and cable, to local 
residents; by 1973 over 100 com- 
munities in the state were served by 
cable.' Today over 362 communities 
are served, and some 173 franchises 
and licenses have been awarded.? 

Along with the growth in the 
number of systems has come an 
increase in cable technology and 
general improvement in the state of 
the art, as is evidenced by the 
tremendous increase in channel 
capacity now available. While many 
of the initial cable systems were built 
with a capacity of only 12 channels, 
the most recent award of a cable 
license by the City of Miami 
attracted proposals offering 116 
channels to each home, along with 52 
separate channels for an institutional 
network. Additionally, cable services 
are no longer limited to standard 
television fare, but now include such 
services as home security, pay-per- 
channel, pay-per-view, _ teletext, 
home computer, data transmission, 
and subscriber response. 

The phenomenal growth of cable 
has necessitated a continuing 
expansion in the regulation of cable 
television by local governments. This 
article will present an overview of 
the legal framework for licensing and 
franchising of cable television 
systems in Florida, along with an 
examination of the authority for 
municipal regulation. 

Regulation in Florida is shared 
between the Federal Communica- 
tions Commission and _ local 


governmental entities. Florida, like 
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the majority of states, does not havea 
comprehensive state statutory 
program to regulate the establish- 
ment, maintenance, and operation of 
cable television. As a result, regula- 
tion is left to local governmental 
entities, including municipalities and 
counties. With the absence of an 
active role by the state and in light of 
a trend of deregulation by the 
Federal Government, regulation by 
local governments becomes increa- 
singly important. 


Federal regulation 


Pursuant to its broad regulatory 
authority, the Federal Communica- 
tions Commission (FCC), under the 
Communications Act of 1934, 
regulates cable television. Although 
this Act preceded the advent of cable 
television and does not expressly 
provide for its regulation, §2(a) 
subjects “all interstate and foreign 
communication by wire or radio” to 
regulation. The United States 
Supreme Court in United States v. 
Southwestern Cable construed 
§2(a) as conferring on the FCC the 
power to regulate cable television. 
This was reaffirmed in United States 
v. Midwest Video Corp.‘ 

The Commission has promulgated 
rules and regulations for cable 
television, including technical 
requirements, which are contained in 
Part 76, dealing with cable television 
service5 Subpart C deals with 


federal-state/local regulatory rela- 
tionships; §76.31 establishes the only 
franchise standards.§ Also, several 
significant federal court decisions 
have had an impact on the FCC’s 
authority to regulate in the cable area 
and should be carefully received.’ 

Two bills were introduced during 
the last term of Congress in 1982 
regarding cable regulation. Senate 
Bill 2172, introduced by Senator 
Goldwater on March 4, 1982, sought 
to establish a national policy on cable 
by increasing the role of the Federal 
Government in cable regulation and 
by preempting state and _ local 
authority in certain areas. It would 
have required the Federal Govern- 
ment to establish access standards, a 
ceiling on franchise fees and would 
have allowed state and local regula- 
ticn of rates charged subscribers for 
basic cable service. Senate Bill 2445, 
introduced by Senator Hollings on 
April 27, 1982, sought to establish a 
national policy on cable with local 
and state implementation and allow 
state and local governments to nego- 
tiate the extent of services to be 
provided. It would have also 
established ceilings on franchise fees 
and would have allowed rate 
regulation on basic services. Senate 
Bill 66, entitled Title VI - Cable Tele- 
communications Act, was introduced 
in the 98th Congress by Senator 
Goldwater on January 26, 1983, and 
addresses many of the same issues 
covered under S.B. 2172 and S.B. 
2445. 


State regulation 


Florida is not alone in not having a 
comprehensive state statute 
regulating cable television. Only 11 
states actively regulate according toa 
recent survey. The question of 
future regulation in Florida was the 
subject of a Governor’s Conference 
on the State Role in New Communi- 
cations which met in Jacksonville, 
Florida, in February 1982. The pre- 
liminary conference report from the 


| 


public and private sector participants 
indicated, however, that there was 
no consensus for state regulation of 
any kind. The likelihood of such 
legislation in the foreseeable future, 
therefore, remains uncertain. 

In those states that actively 
regulate cable television, there is 
essentially a choice between two 
types of state involvement; total state 
preemption, and a mixed or dual 
approach by which the task of regu- 
lation is shared between state and 
local government. In those five states 
which have been regulating cable 
television since 1971 or earlier, and 
in three other states entering the 
field more recently, preemption was 
the chosen method. Under 
preemption, the state government 
assumes the franchising of cable and 
all other such systems not presently 
handled by the Federal Government. 
This setup has effectively removed 
local governments from meaningful 
roles in cable television regulation. In 
these states, legislation was enacted 
declaring cable television to be a 
public utility. In Florida, cable 
television, by legislative definition, is 
not a public utility and thus not 
subject to the jurisdiction of the 
Florida Public Service Commission.® 

In Massachusetts, Minnesota, and 
New York, the only other states 
which regulate cable television, 
independent agencies have been 
established to regulate franchising 
but not to preempt local 
governments in the decision-making 
process. Characteristic of this dual 
approach to the regulation of cable 
television is that minimum statewide 
criteria and performance standards 
are established, while the franchising 
decision remains essentially the 
prerogative of local government. 


Local regulation 


Local governments have tradition- 
ally possessed the authority to 
regulate the use of public streets, 
places, and ways, and to pass legisla- 
tion to protect the health, safety, 
welfare, and property of its citizens. 
It is well settled under Florida law 
that the right to the use of the streets 
of a municipality for the operation of 
a private business can only be 
acquired by permit, license, or 
franchise emanating from the city. 
The Florida Supreme Court in State 
v. Quigg" recognized that while the 
ordinary use of a city’s streets by a 
citizen is an inherent right, which 
cannot be taken away, the right to use 


the city’s streets for conducting a 
private business thereon is not 
inherent or vested and can only be 
acquired by permission or license 
from the city. Further, such power 
by acity to withhold its permission or 
license is an essential and necessary 
prerogative of municipal govern- 
ment. 

In a subsequent case, Jarrell v. 
Orlando Transit Co.,"' the court also 
noted that there is no such thing as a 
natural right to use the public 
highways for commercial purposes 
and that such use is within the 
discretion of the granting power. 
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City of Miami v. South Miami Coach 
Lines'? reaffirmed this principle and 
recognized that “when the use of city 
streets is for private gain the 
authority to conduct such business 
must be granted by municipal 
license, permit or franchise.” 

The right to use city streets, 
sidewalks, and public places for the 
installation and the permitting of 
advertising on bus benches within 
city limits was also upheld in City of 
Miami v. Bus Benches.'% Other 
jurisdictions have considered the 
specific question of cable regulation 
and have found that an enabling act 
that specifically confers the power 
“to regulate the use of public ways” is 


authority for the local regulation of 
cable systems.'4 

Section 2(b) of Article VIII of the 
1968 Florida Constitution and F.S. 
Chapter 166, the 1973 Municipal 
Home Rule Powers Act, clearly 
empowers municipalities to grant 
licenses and franchises and_ to 
regulate cable systems. Section 2(b) 
of Article VIII of the 1968 Florida 
Constitution provides, in pertinent 
part, that: 


Municipalities shall have governmental, 
corporate and proprietary powers to enable 
them to conduct municipal government, 
perform municipal functions and render 
municipal services, and may exercise any 
power for municipal purposes except as 
otherwise provided by law. 


In City of Miami Beach v. 
Fleetwood Hotel, Inc.,"5 the Florida 
Supreme Court, in considering a rent 
control ordinance, held that this new 
constitutional provision did not 
expand the narrow scope of 
municipal home rule that had been 
delineated in cases under the 1885 
Constitution. While the court 
conceded that §2(b) by its terms 
granted municipalities the right to 
“exercise any power for municipal 
purposes,” the court rejected the 
city’s contention that a purpose not 
enunciated in a city charter or a state 
statute could qualify as a “municipal 
purpose.” In response to Fleetwood 
Hotel, the Florida Legislature 
enacted the Municipal Home Rule 
Powers Act to implement fully the 
home rule provision of §2(b) and “for 
the purpose of granting complete 
home rule powers to municipali- 
ties.”!® (emphasis supplied) 

Another rent control case, City of 
Miami Beach v. Forte Towers, Inc.," 
clearly established that the 1973 
Home Rule Powers Act accom- 
plished what the 1968 Constitution 
standing alone had not. A majority of 
the court agreed with the concurring 
opinion of Justice Dekle that the Act 
empowered the city to enact rent 
control ordinances, and further, that 
a city’s legislative authority to enact 
an ordinance not expressly 
authorized by a city charter or 
specific state law is now provided by 
F.S. §166.021(1). Subsequent Florida 
cases have consistently adopted the 
expansive view of municipal home 
rule advanced by Justice Dekle in 
Forte Towers."* 

Accordingly, the 1973 Municipal 
Home Rule Powers Act authorizes 
municipalities to grant licenses and 
franchises and to regulate cable 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1983 493 


| + 
| 
| 
| 
| 
: 


ADMINISTRATIVE LAW 


systems, provided this exercise of 
power (a) is for a proper “municipal 
purpose,” (b) is not “expressly 
prohibited” by the state constitution, 
state statute, or county charter, and 
(c) has not been “expressly 
preempted” to state or county 
government by the constitution or 
state statute nor preempted to a 
county “pursuant to a county 
charter.” “Municipal purpose” as 
defined in Chapter 166 is “any 
activity or power which may be 
exercised by the state or its political 
subdivisions.”'® The franchising, 
licensing, and regulation of cable 
television clearly serves a proper 
“municipal purpose.” Numerous 
court decisions have stated that the 
granting of cable television rights 
and the regulation of cable television 
are proper exercises of municipal 
powers,” and the Federal Commu- 
nications Commission has clearly 
intended for localities to regulate 
cable television.2! Additionally, an 


opinion of the Attorney General of 
Florida has found that it is proper 
and legal under the 1973 Municipal 
Home Rule Powers Act for a munici- 
pality, to “grant an_ exclusive 
franchise to a public utility 
corporation to erect, maintain and 
operate a community antenna 
television (CATV) cable transmis- 
sion and distribution system.”?2 


One of the initial questions to be 
addressed by the local government is 
whether to utilize a license or a 
franchise. As recognized by the 
Florida Supreme Court in City of 
Miami v. South Miami Coach Lines,23 
a “license” and a “franchise” function 
in different spheres. A_ franchise 
constitutes a contract between the 
franchise holder and the govern- 
mental entity, and once entered into 
it becomes a property right of the 
franchisee.*4 A license, on the other 
hand, is not a contract between the 
licensing authority and the licensee 
nor is it a property right of the 
licensee, who merely enjoys a 
privilege. In determining which 
approach is appropriate in regulating 
cable television in a_ particular 
community, the local governmental 
entity must consider the limitations 
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of local law which may govern action 
in each sphere. Nationally, the 
predominate method for regulation 
and_ providing cable television 
appears to be the franchise. A 
number of Florida governmental 
entities, however, utilize a license.*® 

Florida’s local governments are 
afforded a full measure of legislative 
discretion in the adoption of 
ordinances for the regulation, 
government, and management of 
their communities. It has been a long 
standing position of the Florida 
Supreme Court that the selection and 
classification of the subjects of 
statutory regulation are within the 
lawmaking discretion of the legisla- 
ture and that the wisdom and 
necessity, as well as the policy, of a 
statute are authoritatively deter- 
mined by the legislative body. State 
v. Yocum.** 

The court further opined in City of 
Miami v. Kayfetz® that “the courts 
should be very cautious in declaring a 
municipal ordinance unreasonable, 
there being a peculiar propriety in 
permitting the inhabitants of a City 
through its proper officials to 
determine what rules are necessary 
for their own local government.” The 
determination of whether to grant a 
license or a franchise in the regulation 
of cable television is therefore likely 
to be determined a local question. 


Regulation after Boulder 


One cannot address cable 
television regulation without 
mentioning the ramifications of the 
recent United States Supreme Court 
decision in Community Communica- 
tions Co. v. City of Boulder.2® In 
1964, Boulder, Colorado granted a 
nonexclusive license for providing 
cable service in the city. By the late 
1970's, the city decided that advances 
in technology warranted new 
services and decided to adopt a 
‘model cable television ordinance and 
‘solicit new licensees. The city, 
fearing that other companies would 
be deterred from entering the market 
‘if the present licensee continued to 
expand, enacted a moratorium 
‘ordinance prohibiting expansion by 
‘the present licensee. As a result, the 
cable company sought an injunction 
‘under the Sherman Antitrust Act. 
The city claimed it was exempt from 
federal antitrust laws due to its home 
rule powers and a state action 
exemption. The Supreme Court, 
however, held that a municipality 
with constitutionally vested home 
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rule powers was not exempt from 
federal antitrust laws on the theory 
that its power to enact ordinances 
was equivalent to the state acting as 
sovereign.*° 

The impact of this decision will be 
to open the door to a number of 
lawsuits in many areas of local 
government action, including cable 
regulation. In light of this new 
exposure, all aspects of cable 
regulation must be seriously 
evaluated as to antitrust implications 
and must address these concerns. 0 
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ENVIRONMENTAL AND LAND USE LAW 


A citizen’s standing to sue in environmental 
and land use cases 


Standing to sue is an essential 
prerequisite to bringing a land use or 
environmental case to court. But 
practitioners representing nonprofit 
citizens’ groups often find that 
standing is an effective bar to 
lawsuits brought by local citizens 
seeking to block development 
projects. 

This article will first explain the 
theoretical purpose of the standing 
requirement. Then it will show how 
some cases have applied, or 
misapplied, the standing doctrine. 
The law of standing in Florida is a 
morass of inconsistent cases, based 
on an imperfect model of analysis— 
the Renard Box Game,! as it’s been 
termed. The result is a very serious 
weakness in the administration of 
justice. Without standing, citizen 
groups cannot hold their local 
officers accountable in the courts. 


Purpose of standing 


The purpose of standing is to 
preserve the basic structure of our 
constitutional form of government. 
The separation of powers doctrine 
prevents courts from intruding on the 
functions of the legislative and 
executive branches of government. 
Courts are thus prohibited from 
issuing advisory opinions.? In order 
to hear a claim against the state, there 
must be a case or controversy. 

The doctrine of standing is, 
however, balanced in our system of 
government by the principle of 
judicial review.’ The courts exist to 
check abuse of power by the other 
branches of governments.4 They 
have a constitutional duty to review 
the actions of the legislative and 
executive bodies in light of the 
constitution and other laws. This 
concept of judicial review is perhaps 
the most important function of the 
courts. It is certainly equally as 
important as conflict resolution 
between private litigants, or 
reviewing criminal cases. 

These two doctrines, standing and 
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judicial review, are both important 
elements of the American system of 
government. Unfortunately, the 
balance is difficult to maintain. In the 
area of environmental and land use 
law the balance is dangerously 
tipped to the side of denying 
standing.» There is a tendency to 
deny standing for reasons that are 
irrelevant to the purpose of the 
standing doctrine. 


Standing in practice 


In the early days of zoning, courts 
were more sympathetic to a 
complaining party who was trying to 
stop a particular development in his 
neighborhood. Only one of the five 
major Florida Supreme Court cases 
which preceded Renard denied 
standing to the plaintiff.6 This was 
the case of Boucher v. Novotny.’ In 
Boucher, the court said a landowner, 
60 feet across the street from a 
proposed hotel, did not have 
standing to invalidate local approval 
of the hotel’s development claiming 
it violated the city’s set back require- 
ments. The court reasoned that the 
plaintiff had not alleged sufficient 
facts to establish special injury 
different in kind, not just in degree, 
from the rest of the citizenry.’ 

By 1972, when the Supreme Court 
decided the landmark case of Renard 
v. Dade County,‘ the district courts 
of appeal had issued several 
inconsistent rulings on standing.!® 
This confusion led the Supreme 
Court to develop a structured system 
for categorizing complainants in 


order to determine if they had 
sufficient standing to sue. The system 
contains three categories or boxes 
and has been termed the “Renard 
Box Game.”!! 

The first box is for those plaintiffs 
seeking to enforce a valid zoning 
ordinance. They need special injury 
different in kind from that of the 
general public. This is the Boucher 
rule. An example is a_ plaintiff 
complaining that a _ particular 
development violates the city’s own 
zoning restrictions. 

The second box requires a plaintiff 
seeking to invalidate an ordinance or 
local action based on the substance, 
or the reasonableness, of a land use 
decision to show a legally recogniz- 
able interest which is adversely 
affected by the action complained 
of. This is injury different in degree, 
but not necessarily in kind, from that 
of the general public. Examples of 
plaintiffs placed within this category 
are difficult to find, for plaintiffs are 
generally classified in either the first 
or third box.!? 

In the third box can be placed any 
citizen of the local government who 
attacks a local land use decision 
based on _ procedural violations. 
Examples of plaintiffs in this box are 
those alleging improper notice or 
hearing, violations of the sunshine 
law, and those attacking the consti- 
tutionality of the law authorizing the 
government’s action.!% 

The methodology of Renard may 
at first blush appear satisfactory. 
Admittedly, the courts and the 
practitioner drastically needed a 
chart with which to course between 
the separation of powers doctrines 
and the duty of the courts to check 
the accountability of local officials. 
The Renard court attempted to 
provide this guidance. However, the 
cases that followed Renard show that 
the shortcomings of this simplistic 
model require the Supreme Court of 
Florida to readdress the standing 
issue. 
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In 1972, the Second District Court 
of Appeal ruled in Askew v. Hold the 
Bulkhead: Save Our Bays that a 
citizens’ group was without standing 
to enjoin the state from developing a 
restaurant and camping facility in an 
area dedicated to the public as a 
wildlife preserve.'4 The court 
reasoned that to grant standing to this 
group would lead to a multiplicity of 
suits, a problem which res judicata 
could not solve. Consequently, the 
administration of government would 
be severely hampered, leaving little 
time but to defend the interminable 
litigation. The land was given to the 
public, but the public was without 
judicial recourse to seek review of 
the state’s stewardship. 

Department of Administration v. 
Horne was not an environmental 
case.'5 It dealt with the constitu- 
tionality of the 1971 Appropriations 
Act. Senators Carl and Horne were 
the plaintiffs, however, suing in their 
capacity as taxpayers. The Supreme 
Court granted them standing, saying 
they did not need special injury to 
attack the constitutionality of the Act 
on which public expenditures were 
based. The court stated, in support of 
its decision: 

If a taxpayer doesn't launch an assault it is not 
likely that there will be an attack from any 


other source, because the agency involved is 
usually in accord with the expenditures.'® 


Regarding the multiplicity of suits 
issue, the court reasoned that the 
need to grant standing in this case 
was more important, and in fact, 
transcended the possibility of 
unwarranted litigation.!” 

Two years after Renard came 
United States Steel Co. v. Save Sand 
Key, in which a nonprofit citizens’ 
group sought to enjoin the erection of 
fences on the beaches of Sand Key.!8 
The plaintiff alleged that the fences 
were a public nuisance and an 
invasion of the public’s customary 
and prescriptive easements in the 
soft sand. 

The Second District apparently 
had trouble classifying the plaintiff in 
one of the Renard boxes. In disgust 
with the Renard methodology, the 
court threw out the special injury 
requirement as “serving no valid 
purpose in the structure of the law,” 
and ruled that the citizens group had 
standing.'® The defendants 
appealed. In review, the Supreme 
Court cited Askew v. Save Our 
Bulkheads with approval, impliedly 
recognizing the threat of multiplicity 
of suits.2° The Horne case was 


distinguished as being limited to 
constitutional attacks on public 
expenditures.*! The court ruled the 
group did not have special injury, 
and therefore, could not seek to 
enjoin the erection of private 
structures on a public easement.22 
There are two cases in which 
Skaggs-Albertsons, Inc., was a party 
that evidence the arbitrariness in 
application of the Renard model. In 
Skaggs-Albertsons Properties 
Michaels Belleair Bluffs Pharmacy, 
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energy project at the Center for 
Governmental Responsibility in 
Gainesville. Arline received his 
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distinction of being the first to 
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J.D. and M.A.U.R.P. 
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Use Law Section, Robert L. 
Rhodes, Jr., chairman and Richard 
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Inc., the Second DCA ruled that 
Michaels did not have standing under 
Renard to attack a development 
permit issued to Skaggs for the 
construction of a drug store which 
allegedly violated the city’s zoning 
ordinance.” Michaels did not have 
special injury, even though he 
operated a drug store within 425 feet, 
and across an intersection, from the 
proposed competing establishment. 
Allegations of an overflow of parking 
and economic competition were held 
to be insufficient, merely the 
inconveniences and incidents of 
urban living. The court reasoned that 


to grant standing to Michaels would 
“materially slow, if not halt, 
inevitable and necessary growth of 
large modern cities.” 

Two years later, in a different case, 
Skaggs was attacked by ABC 
Liquors, Inc., to overturn a permit by 
the local government which 
authorized the construction of a 
competing liquor store within 5,000 
feet of ABC’s store.* The plaintiff 
cited, as support, a zoning provision 
which prohibited liquor stores from 
being built closer than 5,000 feet 
from each other. The Supreme Court 
distinguished the Michaels case 
saying that it dealt with drug stores, 
whereas, the case at hand involved 
liquor stores. Being more heavily 
regulated, there was sufficient 
special injury on which to base a 
finding of standing to sue. 

The Third DCA has been more 
sympathetic to plaintiffs in granting 
standing. This court has awarded 
citizens’ groups standing to contest 
the procedural defects behind the 
issuance of local development 
orders. The court has found standing 
to complain of improper notice,” 
violations of a super-majority 
requirement in the local zoning 
ordinance,2” and violations of the 
sunshine law.2% The court has 
recently held that a citizens’ group 
had standing to address the constitu- 
tionality of the enabling ordinance on 
which a development order was 
based.?® The court reasoned this type 
of case was in the third box of 
Renard, because the constitution- 
ality of an ordinance is “an essential 
procedure preceding its enact- 
ment.” 

Most recently a circuit court in 
Palm Beach County ruled that a 
citizens’ group did not have standing 
to address the consistency of a 
proposed highrise in downtown 
West Palm Beach with the city’s 
comprehensive plan.*! This case is 
presently on appeal to the Supreme 
Court of Florida, as it involves an 
issue of great public importance. If 
a citizen is without standing to 
address these critical issues, the 
planning process and the Local 
Government Comprehensive Plan- 
ning Act are in serious jeopardy. 
Neither the developer nor local 
government officials need comply 
with the comprehensive plan if the 
citizen is without standing to seek 
judicial enforcement. 

The simple solution in the Renard 
Box Game is neither simple nor a 
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solution to the standing dilemma. It is 
not a good rudder with which to 
chart a course through the constitu- 
tional principles of separation of 
powers and checks and balances. 

The lower courts have problems 
with the Renard model. The Second 
DCA in U.S. Steel could not place the 
plaintiff in any category even when it 
obviously wanted to. This court 
thought the special injury rule was 
wrong. Perhaps someday, the 
Supreme Court will agree that it at 
least causes great confusion. 

Some courts have used the model 
improperly to avoid deciding cases, 
even when there is a clear case and 
controversy. In Save Sand Key, the 
court’s purpose for denying standing 
defied the whole purpose of the 
principle of standing.*4 The 
avoidance of a multiplicity of suits, 
based on the fear that citizen groups 
would halt the growth of modern 
cities, is not a concern which is 
logically related to the purpose of 
standing. More importantly, in 
refusing their appeals, the court has 
ignored its duty to review judicially 
the alleged illegal actions of the 
legislative and executive branches of 
government. 

Finally, the courts have been 
inconsistent in applying Renard in 
similar fact situations. In the Skaggs 
cases, the Supreme Court was led by 
the Renard methodology to adopt 
the absurd distinction that liquor 
store owners, somehow, had more 
standing than drug store owners. 

Some courts have managed to fit 
plaintiff groups into the third 
category of Renard. But the 
substance of the claims is often 
distorted by the legal contortions 
needed to gain standing. Unfortu- 
nately, a case stuck in one of the 
Renard boxes, especially if it is in the 
third box, often proceeds without 
addressing the real merits of the 
controversy. The substantive 
controversy may lie beyond the 
realm of the citizens standing to sue. 

In short, the Renard Box Game 
doesn’t work. It is not a good system 
to analyze cases for requisite 
standing so as to further the purpose 
of standing. Moreover, it is harmful 
to the public. To bar from court a 
group seeking to vindicate public 
rights punishes the public by 
insulating allegedly illegal land use 
practices from judicial review. If 


there’s an articulable harm, whether 
it is to private interests or to the 
public, then there ought to be a 
remedy, and the courts should allow 
access to parties willing to devote 
their resources to prosecuting the 
claim. 

The Renard decision allows 
private interests to entertain the 
court’s assistance to rectify private 
injury, but often prevents the public 
from addressing the merits of 
broader claims of injury, which in 
this modern world often exceed the 
boundaries of adjacent properties. If 
the government has acted illegally, 
relief and accountability should not 
be denied because every member of 
the community has shared equally in 
the harm resulting from the illegal 
act. O 


‘Citizens Growth Management Coalition 
of West Palm Beach v. City of West Palm 
Beach, Case No. 82-6341-CA(L)01 0 (March 
1983) per Judge William Owen. 

2Warth v. Seldin, 422 U.S. 490 (1975); Asso- 
ciation of Data Processing Service Organiza- 
tion, Inc. v. Camp, 397 U.S. 150 (1970); Flast v. 
Cohen, 342 U.S. 83 (1968). 

3In the words of a California court in the 
case of Stocks v. City of Irvine, 114 Cal.App. 
3d 520, 170 Cal. Rptr. 724 (1981): “In cases 
challenging governmental actions, the 
standing requirement is the rudder that allows 
courts to navigate between two equally 
objectionable hazards. On the one side is the 
risk that the judiciary will impinge upon 
powers of the other branches of government 
by issuing advisory opinions. . . But, the farther 
a court goes to avoid the advisory opinion 
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hazard, the shutting off of all reasonable 
avenues of judiciary review to a truly 
aggravated plaintiff.” See, generally, Myers, 
Standing in Public Interest Litigation’s 
Removing the Procedural Barriers, 15 LoyoLta 
L. Rev. 4 (1983). 

‘Marbury v. Madison, 5 U.S. Cranch 137 
(1803). 

5F a. Stat. §403.412 grants standing to sue 
for citizens groups in environmental cases. 
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®Boucher v. Novotny, 102 So.2d 132 
(Fla.1958) (landowner across the street from a 
proposed hotel did not have standing); 
Josephson v. Autrey, 96 So.2d 784 (Fla. 1957), 
persons adversely affected by a zoning 
ordinance or action of the zoning authority 
have standing; Hartnett v. Austin, 93 So.2d 86 
(Fla. 1956), landowner across the street froma 
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Transportation System v. City of Miami 
Beach, 88 So.2d 751 (Fla. 1956) homeowners 
had standing as residents in a single family 
district in which hotels, or commercial use, 
was proposed because the activity destroyed 
the value of their property. 

*102 So.2d 132 (Fla. 1958). 

‘The requirement of special injury 
originated in the area of public nuisance. 
Violations of zoning ordinances were 
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considered public nuisances in the early days 
of land use law. See, Skaggs-Albertsons v. 
ABC Liquors, Inc., 363 So.2d 1082 (Fla. 1978). 

%Id., at n. 3. 

10Td., at 835. 

"7d., atn. 1. 

'2An additional problem with the Renard 
Box Game is that the courts do not tell you 
what box they have placed or denied the 
plaintiff to proceed through. 

'3Infra, at nn. 26-29. 

4269 So.2d 696 (Fla. 2d D.C.A. 1972). 

15269 So.2d 659 (Fla. 1972). 

16269 So.2d 659, 660 (Fla. 1972). 

' This case demonstrates that the concept of 
standing is not a constitutional principle, but 
one created by the courts for their own internal 
administration. When the need is great, the 
courts can open the door to a citizen and 
consider the merits of his claim against the 
government. 

18303 So.2d 9 (Fla. 1974). 

19281 So.2d 572 (Fla. 2nd D.C.A. 1973). 

20349 So.2d 657 (Fla. 4th D.C.A. 1977). 

21 However, the court did not discuss the 
reasons why it granted standing to the senators 
in Horne. The concept that citizens ought to 
have standing, because no one else will 
complain, is just as valid in an environmental 
or land use case as it is in a taxpayer suit. The 
protection of the natural and urban 
environment must hold, at least, equal dignity 
with public expenditures. 

22Justice Erwin dissented saying: 

“When there is neglect or refusal on the part 
of the public officials to protect public rights 
. .. I see no legal reason why aggrieved or 
affected citizens of the local area cannot cor- 
porately organize for the peaceful protection 
of the public domain, and if necessary, have 
standing to bring appropriate legal action.” 
Id., at 13. 

23332 So.2d 113 (Fla. 2d D.C.A. 1976). 

id. at Aly. 

25Skaggs-Albertsons v. ABC Liquors, Inc., 
363 So.2d 1082 (Fla. 1978). 

26Save Brickell Avenue, Inc., v. City of 
Miami Beach, 393 So.2d 1197 (Fla. 3d D.C.A. 
1981). 

"Upper Keys Citizens Ass'n. Inc., v. 
Schloesser, 407 So.2d 1051 (Fla. 3d D.C.A. 
1981). 

2’ Upper Keys Citizens Ass'n Inc., v. Wedel, 
341 So.2d 1062 (Fla. 3d D.C.A. 1977); see also, 
City of Coral Gables v. Sackett, 253 So.2d 890 
(Fla. 3d D.C.A. 1971). 

29City of Miami v. Save Brickell Avenue, 
Inc., —_So.2d__, 83 FLW 445 (Fla. 3d 
D.C.A. 1983). 

307 d., at 445. 

317 d., at n. 1. 


®The Fourth DCA granted the plaintiff's 
bypass motion and certified the case as one of 
great public importance on April 19, 1983. 
Citizens Growth Management Coalition of 
West Palm Beach v. City of West Palm Beach, 
83-645 (Fla. 4th D.C.A. 1983). 

Stat. §163.3161 (1981). 

“The Rules of Civil and Appellate 
Procedure will tend to reduce the problem of a 
multitude of suits. Many cases, especially 
those dealing with administrative and quasi 
judicial agencies must be appealed within 30 
days. In addition, law suits are expensive. This 
alone should deter a rush of lawyers taking 
separate groups to court over the same issue. 

35Myers, supra n. 5 at 18, citing Environ- 
mental Law Fund, Inc. v. Town of Corte 
Mallora, 49 Cal.App. 3d 105, 122 Cal. Rptr. 282 
(1975). 
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Dos and don'ts of effective 
client representation before zoning boards 


e Do charge a fee that’s an honest 
measure of your worth. A good 
zoning lawyer is a good businessman. 
Consider an incentive fee structure. 

e Do obtain the very best technical 
and professional assistance necessary 
to effectively convey a graphic 
picture of your client’s proposal to 
the decision-makers and the public. 

e Do brief thoroughly prior to 
final public hearing all of the govern- 
ment officials, particularly staff, who 
will have input into the decision- 
making process. 

e Do invest your time and energy 
in developing personal and 
professional rapport with the zoning 
staff and those elected officials who 
will be key to obtaining a favorable 
vote on your project. 

e Do identify and focus your pre- 
hearing attention on the negative 
aspects of your case and on those 
citizens, neighborhoods or interest 
groups most likely to oppose your 
project. Your goal should be to 
neutralize public opposition, by (1) 
educating them to the true facts of 
your client’s proposal; and (2) by 
conciliation, compromise and con- 
cession, rendering your project 
“grudgingly acceptable” to those 
who would otherwise oppose it. 

e Do enlist wherever possible 
public demonstrations of support for 
your client’s project or position at the 
public hearing. The support (or non- 
opposition) of surrounding property 
owners is usually a critical factor in a 
decision-maker’s judgment. 

e Do press the zoning staff and 
decision-makers for commitments of 
reasonable support for your client’s 
project in advance of the final public 
hearing. 

e Do treat the elected officials 
with the respect that their office 
deserves. 

e Do tailor your presentation, i.e., 
your verbal histrionics or lack 
thereof, pace, use of humor, etc. to 
your elected audience—but also be 
aware of the press and the people in 
the chambers. 

e Do maintain your professional 
detachment whenever you speak at a 
public hearing, no matter how 
raucous or outrageous the tactics of 
your adversaries. 


By Dennis Koehler 


e Do build a complete record of 
support for your client’s position at 
the zoning hearing, establishing a 
sound factual and legal basis for any 
court challenge that may be 
necessary to overturn a_ board 
decision unfavorable to your client. 

e Do publicly thank staff and the 
elected officials on the record for 
their cooperation and support after 
the final vote is taken on your project, 
regardless of the result. 

e Do avold over-exposure. 

e Don't undercharge for your 
services. It removes the incentive to 
do your very best and causes the 
client to lose interest. 
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e Don't rely on a thousand words 
alone, when a well placed picture or 
two will suffice. 

e Don't ever assume that the 
government players involved have a 
complete grasp of the facts, law or 
politics involved in your case. 

e Don't ever assume that simply 
because you have the merits, the law 
and commonsense on your side, 
you're going to win! Land use is the 
essence of politics. 

e Don't ever prejudge the merits 
of your opponents’ arguments as “un- 
worthy of serious consideration.” 
You can bet that these arguments will 
be used against your project at the 
zoning hearing! 

e Don't forget that zoning is a 
purely political process. Over- 
zealous arguments, fear-mongering 
or public demonstrations that em- 


barrass the elected officials most 
often produce opposite results. 

e Don't ask for too much; your 
reputation is on the line with every 
client you represent. 

e Don’t verbally assault the 
integrity or character of the decision- 
makers, even if you know they 
possess neither quality. 

e Don't use the same approach for 
every situation. 

e Don't ask the zoning staff, an 
elected official or anyone appearing 
at a public hearing a question for 
which you don’t already have the 
answer. 

e Don't rely on political “good 
will” (generated by your past ap- 
pearances or campaign support) to 
carry the day with those officials 
responsible for deciding your client's 
zoning fate; a conscientious, merits- 
oriented public official needs some- 
thing more than old political loyalties 
to stand on when challenged by an 
outraged public and a hostile press. 

e Don't “burn your bridges” by a 
public outburst if the final decision 
goes against your client, no matter 
how strongly you feel about your 
position. 

e Don't get to be such a habit 
around the courthouse that the 
elected officials will take you for 
granted—or worse! 0 


COURTROOM A 


“Not bad, Howard, but you still need to relax 
more in front of the jury.” 
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LAW OFFICE ECONOMICS 


Continued maintenance of the 
delivery of legal and judicial services 
to the people of Florida in the face of 
strong antithetical trends is now para- 
mount. Principal among these trends 
is population increase, which is 
severe in Florida as it moves ina half- 
century from frontier to an antici- 
pated position as the fourth largest 
state by 1990. The strain created by 
growth has been exacerbated by 
increases in crime rates, the litigious- 
ness of the populace and the greatly 
increased scope and complexity of 
matters brought into court for resolu- 
tion. Twenty years ago many of the 
matters today resolved by the courts 
were settled less formally. Even more 
frightening is that some of the subject 
matters didn’t even exist. 

The coalescence of these trends 
has created an explosive growth in 
the number of cases demanding 
resolution, greatly straining the legal 
system.! Similar trends have affected 
the other branches of government, 
but the unique role of the legal system 
in the protection of our liberties 
magnifies the threat posed by this 
strain. The spectacle of the harried 
bureaucrat is an age-old one, but the 
image of a harried judge, or worse, 
justice, is chilling.? 

In response to this challenge, there 
have been a number of well- 
publicized attempts to streamline the 
judicial system in Florida. Foremost 
among these has been the revision of 
Article V of the Florida Constitution 
in the early 1970's, replacing the 
hodgepodge of courts with a lean 
four-tiered system. Similar efforts 
have produced expansion of the 
number and function of the district 
courts of appeal and a general expan- 
sion of the number of judges in 
Florida. 

Similar efforts are going on nation- 
wide, resulting in the recent split of 
the Fifth Circuit Court of Appeals 
and in the proposal for the creation of 
a new national intermediate appel- 
late court.5 

In the midst of all of these well- 
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Telecommunications in the courtroom 
By Judge J. Allison DeFoor II and Robert N. Sechen 


known attempts to increase judicial 
efficiency, a quiet revolution has 
been taking place in the nature of 
judicial hearings. Electronic means, 
specifically telephone conference 
calling equipment and speaker- 
phones are being used as a means of 
“appearing” in court by counsel and 
witnesses while never leaving their 
offices. The potential for achieving 
savings and efficiency, in terms of 
otherwise wasted transportation time 
of judges, attorneys, and witnesses, is 
substantial. 

This article will explore the nature 
and incidence of appearance by tele- 
phone in Florida and national legal 
proceedings. Also explored will be 
the potential advantages and dis- 
advantages attendant to this tech- 
nique and its potential for expanded 
use in the future for criminal and civil 
justice systems. The term telephone 
hearing will be used for the purposes 
of simplicity. It will be defined as any 
legal proceeding which one or more 
of the parties attends from another 
location by means of electronic tele- 
communications. Normally, though 
not necessarily, this will be accom- 
plished by means of speakerphones. 


Reasons for use 


It is hardly surprising that the tele- 
phone is used as a means of appear- 
ance at hearings. The telephone has 
become a ubiguitous and indispens- 
able support device in the personal 
and professional lives of even the 
most conservative judge or lawyer. 
Those who would argue that the 


telephone has no place in hearings 
ignore the fact that it already has a 
place. Telephone calls schedule the 
hearings, arrange for the appearance 
of witnesses, even order the research. 
In trials, “telephone stand by” has 
become the ultimate state of readi- 
ness for a trial lawyer. Today few 
legal hearings would occur at all 
were it not for use of the telephone. 

The reason for the increasing use 
of telephones in the hearings them- 
selves is simple—economy. To 
personalize the concept, what 
attorney hasn’t spent more time in 
transit for a hearing than in the 
hearing itself? This phenomenon is 
most disturbing when occasioned by 
minor, or worse, uncontested 
matters. Such waste also occurs when 
judges and hearing officers ride the 
circuit sitting in more than one place. 
The costs of such travel are substan- 
tial.4 Further, it has been estimated 
that the waste of judicial time due to 
travel and down time due to can- 
celled hearings and misscheduling 
may be as high as 30 percent® when a 
judicial officer rides a circuit. 

Frequently, this lost time is due to 
distances between the office left and 
the hearing site. In an urban context, 
the same waste may occur due to 
traffic congestion and parking diffi- 
culties. The telephone hearing offers 
a way to avoid such waste. It is 
interesting to note that there is a 
move afoot to utilize teleconferenc- 
ing as a substitute for travel and 
conferences in Florida’s legislative 
and executive branches.® 


Origins 


The first incidences of the use of 
telephone hearings occurred in the 
West where the distances are the 
greatest. Telephone hearings in 
minor judicial matters in California 
were apparently occurring as early as 
the mid 1960's.” By the early 1970's, 
the technique was being used for full 
evidentiary hearings in California 
administrative matters,’ and quickly 
received favorable judicial com- 
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ment.® Alaska!® and New Mexico,!! 
states with small populations that 
are thinly dispersed over vast dis- 
tances, have developed extensive 
use of telephone hearings for all 
purposes in administrative matters!” 
and with great success.!* There has 
also been limited experimentation in 
the circuit courts of Michigan,'* and 
for administrative matters in Oregon, 
Michigan, and Puerto Rico.'® 

Florida is well favored by geog- 
raphy to follow these experimental 
states. In this vein, it should be noted 
that the driving distance between 
Miami and Pensacola exceeds that 
between the latter and Chicago. 
Intra-circuit highway distances 
between courthouses range up to 90 
miles. Faced with distances which 
are, by standards east of the 
Mississippi, quite vast, it was logical 
that Florida would be experimenting 
also in the area of telephone hearings. 
The authors conducted an informal 
poll of the court administrators 
throughout the state, seeking to 
ascertain the nature and extent of 
such practices. The results were 
revealing.!® 

No fewer than 16 of the state’s 20 
judicial circuits have seen at least 
some use of telephone hearings in 
their judicial systems.'” The practice 
seems to have developed as early as 
the mid-1970’'s.!§ A small minority of 
circuits reported no use of the prac- 
tice in any fashion.!9 

Of those indicating that the prac- 
tice has been permitted, approxi- 
mately five report that the practice 
was relatively infrequent.2° The most 
extensive use of the practice was in 
the 18th Circuit. This is doubtlessly 
due to the fact that it is a long circuit 
(70 miles long) with four population 
centers, each served by a functional 
courthouse. Telephone hearings are 
facilitated because the circuit has 
adopted elaborate circuitwide rules 
for their allowance, as part of a bar 
project several years ago.”! Asa result 
the practice appears to be common 
to all judges in the circuit.2* Several 
jurisdictions reported that the use of 
telephone hearings was restricted to 
relatively simple, nontestimonial 
matters.2> Others reported that the 
limited taking of testimony had been 
tried with success.*4 Several jurisdic- 
tions, particularly those with outlying 
courthouses, reported doing first 
appearances by phone. Generally 
speaking, circuits with several court- 
houses spread over distances®* were 
more likely to use the practice than 


those whose legal infrastructure 
concentrated around a central court- 
house.?’ The stimulus of one or more 
judges enthused over the practice 
made quite a difference. One jurisdic- 
tion reported that early and frequent 
use of the practice declined signifi- 
cantly when the propounding judge 
left the circuit.” 
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Facing ever greater distance prob- 
lems, the Division of Administrative 
Hearings of the Florida Department 
of Administration uses telephone 
hearings extensively. Chapter 120 
hearings are generally held in 
Tallahassee, but involve counsel 
from around the state. The division 
allows telephone hearings for 


procedural matters, but has indicated 
that there is “no apparent legal 
obstacle” to holding the hearings 
themselves in this fashion, though it is 
not now their practice.2® Other 
administrative agencies have utilized 
telephone hearings even more exten- 
sively, particularly the Bureau of 
Unemployment which conducts 
several thousand appeals in this 
manner.” This process has been held 
in context not to be a denial of due 
process.*! 

Significantly, no circuit using the 
procedure, whether extensively or 
not, expressed any negative experi- 
ences or opinions. Many stressed the 
potential savings in time and money 
to out-of-town counsel and witnesses 
(or to the counties paying for the 
witness’ appearance).32 One admin- 
istrator whose circuit makes exten- 
sive use of telephone hearings flatly 
stated, “If the State of Florida would 
use the telephone system more, it 
would save the counties a tremen- 
dous amount of money.”*? Another 
assistant to a court administrator 
aptly noted that the biggest impedi- 
ment to its widespread use would be 
“resistance to change by attorneys 
and judges.” 


Procedures 


Currently, there is no state-wide 
conformity in the regulation of the 
practice of telephone hearings. There 
are no directly controlling provisions 
in the Florida Statutes or the Rules of 
Civil or Criminal Procedure. Only 
one circuit has uniform, circuit-wide 
rules regulating the practice.** Regu- 
lation is generally achieved on an ad 
hoc basis or by rule adopted by each 
judge, stipulation of the parties, or by 
a combination of these. Accordingly, 
there is great variation. Some courts 
require stipulation of the parties;** 
others require only notice;*7 others 
have procedures for the practice 
even over objection of one side or the 
other.3* Some courts limit the use of 
telephone hearings to simple non- 
evidentiary matters,®® while still 
others allow the taking of testimony 
in limited instances.“ 

It would almost seem that many 
feel that the procedure works so well 
that overattention or regulation 
might end in its demise. As one 
administrator whose circuit uses the 
practice summed up the feeling 
there: “If it ain’t broken, don’t fix 

The needs of all concerned are 
probably served to continue to allow 
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local experimentation in this area, so 
that various techniques might be 
tried. Equally apparent is that the 
day is not long in coming when the 
issue must be addressed on a state- 
wide basis. 


Whether regulated on an ad hoc 
basis, by local rule or ultimately by 
statewide rules, there are certain 
issues raised in the context of tele- 
phone hearings which must be 
addressed. Some of these are philo- 
sophical and some are practical. Fore- 
most among these considerations is 
the determination of types of matters 
to be conducted by telephone. Since 
telephone conferencing by speaker- 
phone is conceivably adaptable to 
any legal context, including trials or 
even appellate levels, certain thres- 
hold decisions must be made. 

Depositions are one logical area of 
application. If the court reporter and 
witness are together in a place 
equipped with speakerphones, 
attorneys could be anywhere else in 
the world. One of the authors used 
this approach when serving as 
narcotics prosecutor in the Florida 
Keys with jurisdiction covering 120 
lateral miles and three courthouses. 
After two months of running up and 
down busy U.S. 1 attending deposi- 
tions of essentially a small pool of law 
enforcement personnel, it became 
apparent that there had to be a better 
way. Speakerphones were installed 
at each courthouse allowing 
attendance by counsel at depositions 
attended on-site by the witnesses, 
court reporter, and defense counsel. 
On one occasion, defense counsel 
and the prosecutor were present in 
their respective offices in Key West 
deposing a single witness for 15 
minutes in Marathon, Florida, some 
45 miles (and one hour away). The 
savings are apparent. 

As to telephone use in hearings, the 
threshold decision is whether eviden- 
tiary matters will be heard or whether 
the use will be restricted to non- 
evidentiary matters. All jurisdictions 
allowing telephone hearings allow 
them for nonevidentiary hearings. 
Indeed, it is for the routine nontesti- 
monial hearing that the telephone 


502 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1983 


hearing is most suited. 

In the states of California and New 
Mexico full-blown evidentiary 
hearings in administrative matters 
are being conducted with great 
success.42 In such hearings, the 
witnesses testify from one place 
while the hearing officer sits else- 
where. It is doubtful that a serious 
criminal or civil matter would be 
conducted in this manner, though 
there are aspects of any trial which 
might be so conducted. Expert testi- 
mony would seem particularly suited 
for this approach. 

A closely related issue is the com- 
plexity of matters to be argued by 
telephone. Even if limited to non- 
evidentiary motion practice, are all 
motions arguable in this fashion? If 
routine matters are ideally suited for 
telephone hearings, clearly the resolu- 
tion of complex, detailed legal issues 
are not so suited for telephone 
practice. 

A final philosophical question is 
whether telephone hearings will be 
allowed only upon the stipulation of 
the parties. Clearly, counsel should 
be allowed the option of appearing in 
person, should he so choose. Should 
counsel be able to block opposing 
counsel from conducting his portion 
by phone? On the one hand, the 
objections may be legitimate based 
upon the complexity of the issues 
raised. On the other hand, an ill- 
founded objection should not be 
allowed to so needlessly incon- 
venience opposing counsel. The 18th 
Circuit, which has the most sophisti- 
cated rules regarding telephone 
hearings, makes provision for resolu- 
tion of such disputes and provides for 
the court’s allowance of a telephone 
hearing over one counsel’s objec- 
tions.*3 


Practical matters 


Beyond these broad philosophical 
considerations, there are more 
mundane, though vital, practical 
considerations to the successful use 
of telephone conferencing as a legal 
tool. First, provision must be made 
for adequate notice, so that stipula- 
tion or objection should be known, 
and objections dealt with, should the 
court be willing to proceed over 
objection. 


Another fundamental practical 
consideration is who initiates, and 
thus pays for, the call. Common sense 
would dictate that the moving party 
initiate and pay for the call. The 


problem arises in integrating a 10 
a.m. telephone hearing with a judge’s 
actual schedule which may, or more 
likely, may not, be running exactly on 
time. Do the telephone parties wait 
on hold, or is the judge’s current 
hearing interrupted? Some judges 
accordingly schedule telephone 
hearings only at certain times.*4 At 
least one judge has preferred to have 
the parties stand by at designated 
numbers with the court initiating 
collect calls.4 

Once the hearing begins, the main- 
tenance of order becomes even more 
vital than usual. Procedures must be 
followed which call for no more than 
one person to speak at a time, since 
the nature of the conference equip- 
ment is such that only one voice may 
be transmitted at a time. The lack of 
visual identification would suggest 
that the parties identify themselves 
prior to speaking for the protection 
of the record. A set order of argument 
or questioning would achieve the 
same end. The potential for confusion 
is always present and may place a 
practical limit on the number of 
participants in such a hearing. A 
similar issue is now to ensure that all 
documents referred to are before all 
parties prior to the hearing (and just 
how many citations can a judge be 
expected to retrieve in the course of a 
hearing). Better practice would have 
copies of all documents and cases to 
be forwarded to the court by oppos- 
ing counsel prior to hearing. 

If testimony is allowed to be taken, 
the question of translators must be 
addressed. Hearings involving trans- 
lations are difficult enough even 
when face-to-face. The New Mexico 
experience shows that the problem is 
not insurmountable,** but this con- 
text does not seem ideally suited 
for telephone hearings. Finally, the 
practicalities concerning quality of 
transmission, potential for accidental 
cutoff (and who then has the duty of 
restoring the connection), and even 
the availability of lines into a busy 
courthouse switchboard must be 
considered by one contemplating the 
use of telephone hearings. 


Drawbacks 


All of the foregoing discussions 
have ignored the major objections to 
the use of telephone hearings. There 
is no question that the law has histori- 
cally depended upon face-to-face 
encounters for a variety of reasons. 
The United States‘? and Florida‘ 
Constitutions contain a right to 


i] 


confrontation, and the Florida 
Statutes’? and Rules of Procedure™ 
contain similar provisions. Where the 
parties stipulate to a telephone 
hearing, there is no problem. 
Whether these provisions would pro- 
hibit an evidentiary hearing over the 
objections of a party is an open 
question, turning ultimately on the 
meaning of words like “appearance” 
and “confrontation” in an electronic 
age. 

Many express a qualitative concern 
over the inability of the listener, 
whether judge or deposing counsel, 
to observe the speaker visually. This 
would be particularly true of witness- 
es, but what judge or opposing 
counsel can say that he doesn’t pick 
up insight from the body language of 
counsel in argument. Much is made 
in the law of the ability to judge a wit- 
ness’ demeanor. This would seem to 
limit the widespread use of telephone 
hearings involving evidentiary mat- 
ters. An interesting counterpoint, 
however, to the traditional assump- 
tions in this area is a recent body of 
research which seems to indicate that 
listeners are better able to detect ly- 
ing audibly as opposed to visually 
and audibly.*! Visual stimuli may, in 
fact, inhibit the ability to detect lying. 
Of course, with the advent of 
technology that allows audio and 
visual appearance, these objections 
could be rendered moot. 

Finally, there is an unspoken fear 
by some judiciary and bar members 
alike that anything but a dramatic 
courthouse occasion has a demeaning 
effect and otherwise lessens the 
impact of any legal proceeding. The 
counterpoint to this concern is to ask 
which cheapens the system more, a 
state attorney attending depositions 
by phone while working in his office, 
or one who, as is so common today, 
does not attend at all? Would tele- 
phone hearing of routine matters 
which took from the backs of clients 
billed time wasted in transit harm a 
system where already the vast 
majority of our citizens cannot afford 
the services offered by lawyers? 
Fundamentally, can we ignore so 
obvious an application of technology 
and economy to our profession? 

If it may be said that the applica- 
tion of existing telephone technology 
to legal practice, particularly 
hearings and depositions, offers great 
potential savings in judicial and legal 
time, it is equally clear that this is just 
the beginning. The technology 
allowing audio/visual telephoning is 


already here and in use in selected 
cities.52 The combination of audio 
and video appearance would obviate 
many of the objections to telephone 
hearings, such as inability to judge 
demeanor and certain ascertainment 
of identity. Currently, in Dade 
County, prisoners are “brought 
before” a committing magistrate for 
first appearance via television, as the 
prisoner sits in one building and the 
judge in another. The application of 
such technology to the legal profes- 
sion promises a virtual revolution in 
how trials and hearings are conducted. 


Conclusion 


As the legal profession, like 
virtually all of American society these 
days, weighs its cost effectiveness in 
the coming years, there is no doubt 
that innovation will be occurring. 
The restructuring of the American 
law office with the addition of 
computers and word processors is 
already underway. This trend is mani- 
festing itself in the judiciary by the 
increasing use of telecommunication 
as a means of appearance in hearings 
and depositions. The telephone 
hearing is most applicable to routine, 
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nonevidentiary matters, but has some 
use in more serious matters. In the 
future, technological innovation 
adding video capabilities to tele- 
phone communication may revolutio- 
nize the meaning of a court “appear- 
ance.” 0 


' See e.g., Judge R. Kaufman, The Courts in 
Peril, Miami Herald §E, p.1, col.1 (Feb. 13, 
1983). 

2As is doubtlessly now known by every 
member of the Bar, recently it was revealed by 
a justice of the Supreme Court that he did not 
read up to 80 percent of the pleadings filed 
before that court. See, B. Overton, Relieving 
an Overworked State Supreme Court: Florida 
asks its Courts of Appeal to Assist in Screening 
Cases, 66 JupicaTuRE 363 (March 1983). 

3See, New York Times, §E, p.5, col. 1 (Feb. 
13, 1983). 

4While the 16th Judicial Circuit, the Florida 
Keys, is hardly typical in this regard, its 
experience is illustrative. In the six-month 
period of July-December 1981, its three circuit 
judges made a total of 70 trips from Key West, 
the county seat to the Marathon subcourthouse 
(48 miles) and 52 trips to the Plantation Key 
subcourthouse (87 miles). The cost in mileage 
alone was $3,153.60, not counting per diem, 
and most importantly lost judicial time. Subse- 
quently, an additional circuit judgeship to 
serve the upper and middle Keys has been 
authorized and filled. 

5See Memorandum from Edward W. 
Davidson, Southeast Regional Director, Food 
and Nutrition Service, United States Depart- 
ment of Agriculture to the Welfare Commis- 
sioners, Region IV (June 29, 1981) (hereafter 
Dept. of Agriculture Memo). 

§ Miami Herald, §D, p.1., col.1, (January 23, 
1983). This article notes the efforts by Senator 
Edgar Dunn (D-Ormond Beach and member 
of The Florida Bar) to cut state travel budgets 
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ing as a substitute for face-to-face meetings. 

7L.F. Haeberk III, Court Congestion and 
Delay-Use of Speaker Telephones or Picture- 
phones in Civil Cases when Witnesses Are Not 


Available - A Proposal, 10 Lincotn L. Rev. 49, 
n.8 (1977) (hereafter cited as A Proposal). 

5]. R. Corsi and T. L. Hurley, Attitudes 
Toward the Use of the Telephone in Admin- 
istrative Fair Hearings: The California 
Experience, 31 Apmin.L.Rev. 247 (1979) 
(hereafter cited as The California Experience). 

%Slattery v. California Unemployment 


Insurance Appeals Board, 60 Cal.App.3d 245, 
131 Cal.Rptr. 422, P.2d (1976). 
“The Board has devised a pragmatic solution, 
made possible by modern technology, which 
attempts to reconcile the problem of geograph- 
ically separated adversaries with the core 
elements of a fair adversary hearing: the 
opportunity to crossexamine adverse witnesses 
and to rebut or explain unfavorable evidence. 
Id., at Cal.3d 425-426. 

See, The California Experience, note 8, 
supra, at note 28. 

"See, J.L. Corsi and T.L. Hurley, Pilot 
Study Report on the Use of Telephone Hear- 
ings in Administrative Fair Hearings, 31 
Apmin.L.Rev. 485, at 486 (1979) (hereafter 
cited as Pilot Study). 

"See generally, Pilot Study, note 11, supra. 

'3 See, Pilot Study, note 11 supra, at 500-501; 
and The California Experience, note 8, supra, 
at 260-261. 

14See, Dept. of Agriculture Memo, note 5, 
supra. 

'6The authors received responses from the 
offices of the court administrators or chief 
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familiar with the practice in the 11th, 16th, and 
17th Circuits. Footnotes 16-39 are taken from 
this correspondence available for review. 
Only direct quotes will be cited to the specific 
correspondence in question. Otherwise, the 
designation by circuit reflects that the support 
for the statement cited is found in the 
correspondence from the circuit indicated, or 
the author's experience. 
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5th Circuit, 6th Circuit, 11th Circuit, 13th 
Circuit, 16th Circuit, 17th Circuit, 20th Circuit; 
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Judicial Circuit, now of the Fourth District 
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concerning telephone hearings in early 1976. 
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28Correspondence from Thomas C. Old- 
ham, asst. director Division of Administrative 
Hearings, Department of Administration to J. 
Allison DeFoor II (dated January 26, 1983) (A 
copy on filed with the authors). 

30Letter of Thurman D. Burnett, chief, 
Bureau of Unemployment Compensation, 
State of Florida, to J. Allison DeFoor II, dated 
April 15, 1983 (A copy on file with the authors). 

31Greenberg v. Sims Merchant Police 
Service, 410 S.2d 566 (Fla. Ist D.C.A. 1982). 

32See e.g., Ist Circuit, 2nd Circuit, 12th 
Circuit. 

33 Correspondence of Ray C. Helms, court 
administrator, First Judicial Circuit of Florida 
to J. Allison DeFoor II (dated March 8, 1983) 
(A copy on file with the authors). 

34The authors draw the curtain of charity 
over this citation. 

3% 18th Circuit. See, note 22 supra. 

36 See e.g., 3rd Circuit, 5th Circuit. 

37 See e.g., 20th Circuit. 

38 See, rules of the 18th Circuit as cited at 
note 32 supra. 

39 F.g., 7th Circuit. 

See e.g., Ist Circuit, 6th Circuit. 

41 Correspondence of William D. Wilkinson, 
Sr., court administrator, 20th Circuit, to J. 
Allison DeFoor II (dated March 23, 1983) (A 
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supra, and Pilot Study, note 11, supra. 
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paragraphs 1(b) (1-6). 

447d., at appendices a,-b and c. 
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Judge Timothy P. Poulton, 15th Circuit Court, 
West Palm Beach, Florida (A copy on file with 
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46 See, Pilot Study, note 11, supra, at 496. 

47U.S. Const. amend. 6. 
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heard, in person, by counsel or both Id. While 
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49See e.g., the definition of hearsay con- 
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CRIMINAL LAW 


If oratory comes, can reversal be far behind?! 
By Judge J. Allison DeFoor II 


This article is adapted from a sig- 
nificantly longer article, Prosecu- 
torial Misconduct in Closing Argu- 
ment published in7 Nova L.J. (1983), 
to which the serious researcher is 
referred. 

Prosecutorial misconduct in clos- 
ing argument is increasing in fre- 
quency and appears to be pernicious- 
ly resistant to eradication. Because of 
its potentially disastrous effects upon 
a criminal trial, it demands the atten- 
tion of prosecutors and defense bar 
alike. As stated by Mr. Justice Drew: 
“Many a winning touchdown has 
been called back and nullified be- 
cause someone on the offensive team 
violated a rule by which the game 
was to be played.” 


Recent trends 


In the recent case of Jackson v. 
State, the Third District Court of 
Appeal expressed its exasperation 
with a rising tide of reversals predi- 
cated on improper closing arguments 
by the state. In the fact of prosecu- 
torial argument which it termed 
“utterly and grossly improper,” the 
court in Jackson chose to react to the 
“veritable torrent of cases which 
have similarly involved significant 
prosecutorial improprieties commit- 
ted by assistant state attorneys in this 
district.”3 Noting that the volume of 
such cases included multiple im- 
proprieties by individual prosecutors, 
the court stated that a pattern seemed 
to be emerging: 

We must suspect, however reluctantly, that the 
improprieties may be deliberately calculated 
to accomplish just what representatives of the 
state cannot be permitted—inducing a jury to 
convict by unfairly prejudicing it against the 
defendant, . . . This may be—although we are 
loathe to consider the possibility—because 
some prosecutors believe that keeping a con- 
victed defendant in prison during the some- 
time lengthy appellate process is enough to 
chalk up a “win” even if the conviction is later 
reversed.‘ 

And indeed, a contemporaneous ar- 
ticle in the Miami Herald quoted a 
Dade prosecutor oft-reversed for im- 
proper argument as confirming just 
such motives.5 

The Jackson court noted that other 


sanctions such as stern judicial admo- 
nitions, reversals, discipline by 
superiors or self-adherence to the 
prosecutor’s oaths and Code of Pro- 
fessional Responsibility had all failed, 
and went on to “serve notice” that it 
was prepared to go to the extraor- 
dinary measures of analyzing each 
instance of misconduct, to refer in- 
stances of abuse to The Florida Bar, 
or to seek discipline directly in circuit 
court.® 

The year 1982 yielded a great 
number of cases,’ and a large amount 
of public comment,’ as well as judi- 
cial concern, over reversals occa- 
sioned by improper prosecutorial 
argument. The year 1983 seems to be 
a continuation of this trend. How- 
ever, the phenomenon is by no means 
a recent one. Each generation of 
judges supplants the preceding one 
in decrying the occurrence of be- 
havior which so needlessly squanders 
judicial resources. Yet it continues in 
the face of the sternest denun- 
ciations.!° 

Such abuses are regrettable, but 
they inevitably lurk at the threshold 
of every criminal trial, arising pri- 
marily as a byproduct of the heat of 
combat and the conflicting duties as- 
sumed by the public prosecutor. 


The public prosecutor’s duty 


While there are rules governing the 
conduct of all counsel in argument,!! 
the prosecutor is uniquely placed ina 
position of conflicting professional 
obligations. At odds with his duty as 
an advocate for his client, the state, 
he has a specific duty to the defendant 


which requires him to negate or 
mitigate the defendant's guilt.!* 
Beyond those duties, he has a special 
obligation to the court which has 
been termed “semi-judicial.”!* In 
short, his obligation is to see that “jus- 
tice is done.”'4 The United States 
Supreme Court has summed it up 
thusly: “. . . while he may strike hard 
blows, he is not at liberty to strike 
foul ones.”!5 

In analyzing a number of such re- 
versals which had occurred in her 
office recently, Dade State Attorney 
Janet Reno was quoted as citing a 
number of reasons which together 
she saw as producing the comments, 
including “greenness of staff,” lack of 
proper training, community concern 
over crime, the precariousness of the 
prosecutor’s balancing act between 
advocate and seeker of justice, frus- 
tration over defense tactics, and the 
difference between appellate review 
of a cold record and the heat of trial 
with its split second decisions.'® 

Most of the factors cited by Reno 
are inherent in the role of the public 
prosecutor, though in citing 
“greenness” of staff Reno may have 
hit on a major part of the problem. 
Nationwide, the average tenure of a 
prosecutor is less than two years.!7 
This inexperience can lead to a 
failure to understand fully and recon- 
cile the conflicting duties as advocate 
and seeker of justice. 

Indeed in the same article in which 
Reno discusses the problems, one of 
her prosecutors who had suffered 
multiple reversals for improper argu- 
ment was quoted at length in this 
vein. He termed a reversal for such 
argument a “travesty of justice,” 
stated that in his experience the less 
evidence against a defendant the 
more likely he would be to resort to 
inflammatory argument, and finally 
claimed a “victory” from a reversal 
based upon the time which the de- 
fendant served while the case was on 
appeal.'8 

Another commentator has as- 
serted that such abuse may be traced 
to four basic causes: “(a) sincere, but 
excessive zeal of prosecuting attor- 
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neys; (b) headline seeking prosecu- 
tors; (c) sheer ignorance of the proper 
function of a prosecuting attorney 
and of criminal law; (d) timidity and 
indifference of trial court judges.”!® 


Comment upon the defendant’s 
silence 


The ultimate and unpardonable sin 
in a prosecutor’s argument is direct- 
ing any comment toward the defend- 
ant’s exercise of his right to remain 
silent. Because of the special signifi- 
cance of the rules in this area, it will 
be considered first and separately. 
Rule 3.250 of the Florida Rules of 
Criminal Procedure forbids the 
prosecutor from commenting upon 
the failure of a criminal defendant to 
take the stand. The Rule derives from 
an older statute that was adopted 
contemporaneously with the statute 
abolishing disqualification for 
interest and the allowing of a 
defendant to testify as any other wit- 


ness,2° and is in accord with Florida 
and federal caselaw.?! 

The comment may be inadvertent 
or even subtle, but if the comment is 
subject to an interpretation that 
brings it within the rule, it is so con- 
strued, regardless of susceptibility to 
a differing construction.22 The bene- 
fits may be waived by a defendant’s 
taking the stand® or improper 
defense argument, discussed infra. 

However, not all comments which 
seem to brush against this subject are 
cause for reversal. Much confusion 
has resulted from a prosecutor’s char- 
acterization of his case as “uncontro- 
verted” or “unexplained” in cases 
where the defendant did not testify. 
Prosecutors were using this double 
entendre almost as soon as they were 
prohibited from commenting upon a 
defendant’s silence, and for a long 
while such comments were allowed 
on the theory that they were 
comments on the evidence, not the 
defendant’s silence.*4 The trend then 
began to run the other way, to the 
point that one court held “. . . when 
the defendant elects not to testify, it 
is error to refer to the State’s evidence 
as unexplained or uncontradicted, or 
undenied.”> 


of attorney agents. 


ty, 


We’re looking for 
Florida attorney agents! 


Commonwealth Land Title is adding to its Florida network 


As the founder of our industry, we are the most exper- 

ienced title 
We believe our service in support of 
our agents is unequaled. 


We’re interested in you! If you 
are interested in representing 
a leading national company 
that’s growing stronger, con- 
tact Commonwealth’s Florida 
State Office at (800) 432-8518. 


fle COMMONWEALTH LAND’ 


TITLE INSURANCE COMPANY 

A Reliance Group Holdings Company 

126 E. Lucerne Circle, Orlando, FL 32801 
(305) 425-6121 © (800) 432-8518 


insurance underwriter. 


It could be a great way to 
magnify your profits! 


506 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1983 


The Supreme Court later allowed 
such a comment in two cases when 
the defense counsel advanced 
theories of coerced confession and 
insanity without the defendant’s testi- 
mony.*6 Then, in the case of White v. 
State, the Third District Court held 
that such a comment was permitted 
as a comment on the evidence where 
the testimony of several witnesses 
was heard.?? This was approved by 
the Supreme Court, which cited the 
earlier line of cases allowing such 
comment.*8 Subsequently in Smith v. 
State, the Fifth District Court of 
Appeal relying on White has stated: 
Indeed, if a prosecutor could not make fair 
comment on the fact that the state’s evidence 
of guilt was uncontroverted, what would be 


left for him to argue in a case where the 
defendant declined to testify?2 


Permissible scope of argument 


Other than the special rules con- 
cerning comment upon the defend- 
ant’s failure to testify, the rules con- 
cerning a prosecutor’s argument are 
fairly broad. As long as his arguments 
are predicated upon the evidence in 
the case, “wide latitude is permitted 
in arguments to the jury,” including 
logical inferences.°° The Supreme 
Court of Florida has stated that per- 
missible inferences may include “the 
fanciful play of imagination,”*! and 
inferences are not objectionable 
merely because they overcharacter- 
ize, or that soundness of their logic, 
or relevancy may be lacking.*2 Much 
discretion is vested in the trial court 
in keeping counsel’s arguments 
within the scope of the issues and evi- 
dence. Instances of deliberate mis- 
representation are fortunately rare 
and are so obviously reprehensible 
and reversible as to be undeserving 
of further comment. 

e Personal beliefs 

The prosecutor in a case is an advo- 
cate, not a sworn witness capable of 
rendering testimony, much less ex- 
pert testimony such as an opinion as 
to a factual or ultimate issue. The ad- 
vocacy of a prosecutor’s opinion has 
been prohibited by Florida law at 
least since 1907 and is also in violation 
of the Code of Professional Respon- 
sibility; yet it remains a common 
source of error, though not always re- 
versible.*3 Especially to be avoided 
are opinions which imply superior 
knowledge or investigation beyond 
the facts in evidence, as the founda- 
tion for the opinion. There is a great 
danger that because of the prestige of 
the office, and the presumably 


y 


greater fact-finding abilities of the 
office, the jury will be led to rely on 
the prosecutor's opinion. 


Not every comment which begins 
with “I think” is seen as an improper 
expression of the prosecutor’s 
opinion. It has been said that there is 
a difference between “I believe the 
defendant is guilty” and “I believe 
the facts presented today have 
proved the defendant’s guilt,” with 
the latter allowed. The use of the 
words “I think” have been held, in 
context, to be a deduction based 
upon the evidence, or a prefactory 
statement, rather than an expression 
of opinion.*4 However, it clearly is 
the more ethical, professional and 
prudent practice for a prosecutor to 
strike the words “I think” from his 
trial vocabulary. 


e Inflammatory argument 

Argument which is inflammatory 
is objectionable. As stated by Mr. 
Justice Terrell, “The trial of one 
charged with crime is the last place to 
parade prejudicial emotions or exhi- 
bit punitive or vindictive exhibitions 
of temperament.” Obviously, given 
the nature of a criminal trial, and of 
lawyers, this will be a difficult line to 
draw. 


e Golden rule 

Argument which asks the jurors to 
place themselves in the shoes of the 
victim, so-called golden-rule argu- 
ments, are held to be improper as 
denying the defendant the right to an 
impartial jury. Perhaps the clearest 
example of such an argument may be 
found in the case of Lucas v. State, 
where the prosecutor in a rape case 
asked the female jurors, “Think how 
you ladies would feel if that 
happened to you. 


e Character 

Under the Florida Statutes and 
caselaw, the character of the 
defendant may not be the subject of 
proof or prosecutorial comment 
except in very limited circumstances.*7 
Despite the clear nature of this rule, 
prosecutors have been stumbling on 
it for years. The cases generally 
divide themselves into two 
categories, past bad acts and future 
bad acts. 

The rule is simple: any intimation 
of prior criminal] charges, directly or 
indirectly, when not in issue is objec- 
tionable.** The argument disallowed 
in Simmons v. State, a rape case, was 
a classic example of the type of argu- 
ment sought to be prevented by the 
rule: “And we don’t know how many 


other girls this old Simmons has 
carried off that way who have never 
complained. . . .”3® This argument is 
improper precisely because we don’t 
know. One of the most common 
errors found in the cases comes from 
the inference raised by reference to 
the defendant’s photo in a “mug 
book” or “mug shots,” though it is not 
necessarily a fatal error.* 

The prohibition against inferring 
future criminal acts may well be the 
rule most commonly violated by 
prosecutors. Case after case reveal 
the prosecutor improperly raising 
before the jury the spectre of the de- 
fendant walking out the door, ready 
to commit more crimes. None stated 
it quite so well as did the prosecutor 
in Davis v. State, who summed up in 
this fashion: “Gentlemen, if this man 
is sent out on the street to do the very 
same thing, the only question that can 
never be resolved, (is) “Am I to be 
next?’’’4! Such comments routinely 
produce reversals.*2 


e Characterizations 

Characterizations drawn from the 
evidence must be approached with 
caution. From the cases, it would 
seem that the dividing line is based 
first upon relevancy, and second 
upon whether there is fair factual 
basis for the characterization. Strong 
characterizations such as “beast,” 
“cruel human vulture,” and “vile 
creature” have been allowed where 
there is support for them in the 
record.*? The courts have taken the 
position that some cases are factually 
so extreme that there is little a prose- 
cutor might say to make it worse,“4 
though as a general rule, inflamma- 
tory arguments are distasteful and 
are considered a sign of incompe- 
tence. 


e Attacks on opposing counsel 

From time to time prosecutors 
seem unable to restrain themselves in 
their zeal, as they go beyond verbal 
assaults on the defendant to attacks 
on defense counsel. Further, they 
have said some shocking things about 
their adversaries. In an amusing 
recent example, the prosecutor asked 
the question, “Would you buy a used 
car from this man?” Such argu- 
ments have been sternly disapproved 
as highly unethical.*® é 


e Duty 

At the bottom of every prosecu- 
tor’s bag of rhetorical tricks is that old 
favorite—the appeal to the jurors to 
“perform their public duty,” and 
bring in a verdict of guilty. Generally 
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speaking, so long as the prosecutor 
stays otherwise within bounds, this 
line of argument is permissible.” The 
sterner or more coercive the 
language used, the more likely to be 
disapproved. 

e Doctrine of invited response or 
fair play 

The normal parameters of a prose- 
cutor’s remarks in closing argument 
can be significantly broadened by 
the nature of the defense’s argument, 
when the defense argument is seen as 
inviting the prosecutor’s response. 
When the door is opened by defense 
counsel’s argument, it swings wide, 
and a number of areas barred to 
prosecutorial comment will 
suddenly be subject to fair comment. 
For instance, in one interesting case 
the defendant attorney's comment 
that the fact that the defendant didn’t 
take the stand didn’t make him guilty 
was held to invite the response that it 
didn’t make him innocent either.*® 

Even sympathetic characteriza- 
tions of the defendant by defense 
counsel must be approached with 
caution. In Whitney v. State the de- 
fense portrayed the defendant as a 
mere boy, an irresponsible youth, 
whose crime had its roots in his 
domestic background. The court 
held this to be an invitation to rebut- 
tal and allowed the prosecution to 
portray the defendant as a “profes- 
sional killer’ who “lived by the 
gun.”*° Even the expression of a 
prosecutor’s belief in the justness of 
his cause has been excused by the de- 
fense portrayal of the prosecution as 
offering “bold lies,” “false testi- 
mony,” and “buying” evidence.*! 

e Effects of misconduct 

When a prosecutor advances an 
improper argument, the abdication 
of his duty imposes certain obliga- 
tions upon defense counsel and the 
court. Even absent any objection, it is 
the duty of the trial court to check the 
improper remarks of counsel, and to 
apply the appropriate remedy in 
order to erase its effect from the 
mind of the jury.52 Where the defense 
doesn’t object to a remark, it is more 
likely to be viewed as nonprejudicial 
or the objection seen as waived. Ac- 
cordingly, it is the duty of defense 
counsel to call to the attention of the 


court the prosecutor’s improper 
argument by contemporaneously ob- 
jecting to it. 

e Remedies and technical 
requirements 

The court may remedy the 
improper argument by stopping, 
striking it, applying a curative 
instruction, rebuking the prosecutor 
before the jury, or declaring a mis- 
trial. The nature of the prosecutor's 
remark, the seriousness of the charge, 
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and the motion made by defense 
counsel are the key factors in con- 
sideration of the appropriate remedy 
for prosecutorial misconduct in 
argument. 


In some cases, upon objection, the 
prosecutor has withdrawn the argu- 
ment and apologized for it, and this 
has been seen as sufficient cure.®? In 
other cases merely halting the line of 
argument by sustaining the objection 
was sufficient.54 Many comments 
may be cured by the court’s rebuking 
the prosecutor before the jury in a 
manner sufficient to impress the 
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members of the jury that they should 
not consider the argument together 
with curative instructions. 

The final option is declaration of a 
mistrial. Generally speaking, defense 
counsel should object, seek curative 
instructions, and then affirmatively 
move for a mistrial, in order to pre- 
serve his rights on appeal. Failure to 
comply with these procedural re- 
quirements may be seen as a bar to 
raising the issues on appeal.** Further, 
as noted earlier, the doctrine of fair 
reply or invited comment may 
preclude relief for an otherwise ob- 
jectionable statement. However, 
where the prosecutor's comments are 
“of such character that neither 
rebuke nor retraction may entirely 
destroy their sinister influence . . . a 
new trial should be granted 
regardless of the lack of objection or 
exception. 57 In such cases the error is 
seen as going to the heart of the case, 
depriving the defendant of the essen- 
tial fairness of his criminal trial. 

Certain trends emerge from the 
cases. On one hand, some arguments 
almost inevitably cause reversal 
when objected to by counsel. These 
include the comment upon the de- 
fendant’s silence, appeals to racial 
prejudice, or predictions of future 
criminal activity. On the other hand, 
there is no presumption that juries are 
led astray by the improper 
arguments of counsel.*§ The appel- 
late court must review each case in its 
own context with the standard being 
whether the court can see from the 
record that the remarks or conduct of 
the prosecutor did not prejudice the 
accused.®® Unless that conclusion is 
reached, the case must be reversed. 
The nature and frequency of the 
prosecutor's comments are weighed 
on one hand and the overall strength 
of the state’s case on the other,® 
including the nature of the charge; 
courts will be less hesitant to find the 
argument prejudicial in a capital 
case.®! It remains the duty of defense 
counsel, however, to show prejudice. 
It should be remembered that the 
defendant is entitled to a fair trial, not 
a perfect one.® 


Future directions 


Of course, reversal is not the only 
solution to the problem. Indeed the 
reversal of a case for this cause may 
prejudice society more than the 
prosecutor. Witnesses disappear; 
memories fade; and it becomes more 
difficult to prosecute the defendant 
several years later at the conclusion 


2, 
4 


of the appellate process. Further, it 
has also been suggested that some 
prosecutors, however unethically, 
may be anticipating ultimate 
reversal, but view the time served by 
a defendant in the interim as suf- 
ficient punishment—so-called “state 
attorney time.” Some prosecutors 
may feel it expedient to “win” today 
and deal with the reversal later for 
reasons of convenience or politics. 

The virtue of the sanction 
threatened by the court in Jackson v. 
State, disciplinary action against the 
offending prosecutor, is that it places 
the deterrent effect directly where it 
will do the most good. Disciplinary 
action could be applied in the local 
courts in the form of contempt of 
court and a punishment molded to 
the offense.® The Florida Bar could 
impose penalties ranging from repri- 
mand to disbarment. Other 
commentators have explored yet 
other remedies, including civil lia- 
bility, and removal from office, 
each with its own drawbacks.* The 
reluctance of trial courts to act in 
such a fashion, and the fact that no 
appellate case in Florida save Jackson 
has ever proposed a remedy other 
than reversal may be traced to the 
same point of origin—the courts are 
reluctant to be at odds with the quasi- 
judicial officers who are viewed as an 
arm of the court. It is natural to 
expect proper motives and conduct 
of prosecutors. The recriminations 
inherent in allegations to the contrary 
are doubtlessly not relished by 
anyone on either side. 

It is not the purpose of this article 
to explore the nontraditional alterna- 
tives available to the courts in deter- 
ring prosecutors from such com- 
ments. The court’s opinion in Jack- 
son, while not an empty threat, is 
intended as a warning shot across the 
bow, designed to turn prosecutors 
away from such actions. If the 
warning is not heeded, the courts and 
commentators will be revisiting the 
subject within a year, and prosecu- 
tors in Florida may be facing a con- 
siderable increase in the risks in- 
volved in advancing improper 
arguments. 0 
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LOAN ist PYMT | PER YEAR SETS 
$ % $ $1.50 ea 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 


MEDICAL MALPRACTICE 


PERSONAL INJURY, PRODUCT LIABILITY, 
WORKMEN'S COMPENSATION, AND OSHA 


550 Board Certified Medical Experts in all specialties, 
nationwide and Florida. Medical Doctors, Osteopaths, 
Surgeons, Specialists, Dentists, Chiropractors, Podia- 
trists, Nurses, Hospital Administrators, Toxicologists, 
and Engineers in All Specialties. All prepare signed 
written reports and testity. Cost of written reports: Fee tor 
service: $400 to $600. Contingency fees: no cost or $150. 
(Ethical approved retainer agreement — optional). 
Experts guaranteed for meritorious cases. Experience: 8 
years and 6000 cases. FREE telephone consultation 
with our Medica! Director. Local Attorney Reterences. 
FREE Literature, sample expert reports, and Medical- 
Legal book by our Medical Director, with foreword by 
The Medical Quality Foundation 
The American Board of Medical-Legal Consultants” 
11607 Foxclove Road, Reston, Virginia 22091 


TOLL FREE 800-336-0332 — 


TRADEMARK 
& COPYRIGHT SEARCHES 
TRADEMARK—Supply word and/or design 
plus goods or services. FEES: TRADEMARK 
OFFICE Files—Wordmark—$45. 2 or more— 
$40 each. COMMON LAW-—$20 additional. 

DESIGNS—$50 per class. COPIES extra. 
COPYRIGHT—Supply title/author/regs— 
FEE:: $75. 2 or more—$70 each. 
GOV’T. LIAISON—AI! agencies—SEC 
(10K’s). ICC, FTC, Court Records. Con- 
gress. Records, etc. Fee on request. 
APPROVED—Our services meet standards 
set for us by a D.C. Court of Appeals Com- 
mittee. ; 
Over 30 years successful experience-not connected with 
the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
108 Wash. Bidg., 1011 Ari. Bivd., 

P.O. Box 9656, Arlington, VA 22209 

Phone (703) 524-8200 


r mn j i i 
MEDICAL, DENTAL & PODIATRY MAL- 
PRACTICE. Brochure. Medical and dental & Name # 
doctors in addition to technical experts on Lad s 
staff are available to consult and testify in all bel Address a 
courts. Complete laboratory services. 4 a 
INTER-CITY TESTING & = 
CONSULTING CORPORATION a 
8295 N. W. 13th Street Telephone (area code ___.) 
The course the others imitate 
Law School Year graduated 
Executive Offices & & 
159 Great Neck Road & Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) & 
Great Neck, N.Y. 11021 @ National Headquarters: 10101 W. Jefferson Blvd. Culver City, California 90230, 558-3100 gy 


POLICE PROCEDURES 


Renowned univ. criminologist and police 
authority who has worked with both plaintiff 
and defense in over 200 civil actions in 42 
states—featured on ‘60 minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litigation 
involving excessive force, intentional and 
negligent use of firearms, improper use of 
police vehicles, and standards of police 
conduct. Full credentials and references 
available on request. Certified National 
Academy of Police Specialists (N.A.P.S.) 


Dr. George Kirkham 
and Associates, Inc. 
P.O. Box 10556 
Tallahassee, Florida 32302 
(904) 222-2476 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


e Reasonably priced at $23.00 

e Your name embossed in gold on 
the front cover at no extra charge 

e Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 
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view course @ 
Florida’s best bar review CON" © 
| 


BRAKE & SUSPENSION 


Expert with extensive investigative 
experience on automobiles and light 
trucks. (305) 444-6578. 


Finish 


Dept. FBJ 


Symbol 


JUSTICE 


For the Professional 


18” Durable Stone 
Antique Bronze 


Write for Free Brochure 


UNIQUE MOTIF CO. 
P.O. Box 2268 
Winter Park, FL 32790 


FLORIDA’S MOST E 


ATTERIDA BAR EXAM APPLICANTS 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 
out-of-state residents. 
The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 


FREE PERSONAL-INJURY 
CASE EVALUATION | 


You no longer need to decline lucrative 
personal-injury cases. From our free case 
evaluation to courtroom testimony, JD-MD 
picks up the entire medical side of your 
case leaving you free to do what you do 
best — the law! 

e Free case evaluation by 

Board-certified Specialists. 


e Money-back warranty in 

meritorious cases pw 

e Expert testimony 
by medical schoo! ~ 95 wut 
professors. suite 


Rare coins 


in the estate 
you're 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Associat‘on 

Call us collect 
(305) 373-3001 


_ CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 


headquarters as follows: 


LORIDA NORD BAR REVIEW COURSE 


5600 W. Maple Rd., Suite A-120 


West Bloomfield, Michigan 48033 
XPERIENCED AND.SUCCESSFUL BAR REVIEW COURSE 


Corporate Kit 
Updated Minutes and By 
Laws printed on 25% rag 
bond, includes Sample 
forms, provision for sole 
subscriber, review of tax 
considerations, i.e. 1244 
stock, Sub Chapter S, 
Medical Reimbursement; 

etc. 
Seal — Certificates 
_ Transfer Ledger 
3-Ring Binder — Stip Box 
State & Federal Forms 
Pre-addressed Envelopes 
FREE Memo Pad 


Write on your letter- 


head for a FREE copy ® 
of our NEW minutes j IPS 
and by-laws and de- 
tailed material and 


order forms for ACE TOTAL ‘40 


“TIPS” service. 


121 S.E. 1st Street 
Miami, Florida 33131 
(305) 358-2571 


OUR NEWEST SERVICE 


INCORPORATING 


PLUS 
SUPPLIERS TO PACKAGE costs 
ATTORNEYS FOR Upon receipt of your order 
25 YEARS we will Prepare theArticles 


of Incorporation, Hand file 
Z with the Secretary of 

State, and return to you 
the certified copy com- 
plete with charter number 
and date stamp plus all 
other documents. 


Miami, Florida 33131 


The Source for superb quality. 


FREE CATALOG of | 
Reconditioned IBM 


Word Processors 


All with 90 days Free IBM Service. 
Save thousands of dollars! 


521-3085 


In 
Fer cotaios 800 482- 
call toll-free or write 


WE WORD PROCESSING EXCHANGE 
E P.O. Box 7361, Ann Arbor Mi 48107 
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For low priced, high quality 
BANKRUPTCY FORMS 
order from 
Graham-Pierce 
Legal Printers 
2007 Highway 50 W @ P.O. Box 1866 

Fairview Heights, Iinois 62208 
Call Toll Free 
1-800-851-3899 
1-618-632-5600 
Orders shipped same day. 


ZONING e URBAN PLANNING ¢ MARKET ANALYSIS 


Expert Testimony, Research and Design Services 
to assist attorneys dealing with 


Condemnation Cases (23 cases) 


Site Design and Market Studies 
Impact Analysis Including DRI’s 
Rezonings and All Development Permitting 


EXPERIENCED ¢ CREDENTIALED ¢ SUCCESSFUL 


Adley Associates, Inc. 


AMERICAN MEDICAL LEGAL INSTITUTE 


O) Reviews in the areas of: 


e Personal injury 
Medical negligence 


P.O.BOX 809 FBJ 


ATTENTION: DEFENSE ATTORNEYS 
PLAINTIFF ATTORNEYS 
INSURANCE REPRESENTATIVES 


Experienced PHYSICIANS and/or PHYSICIAN-ATTORNEYS available in a wide spectrum of specialties to 
review your case and also give objective case evaluations/testimony. 


0 Located in Michigan but accessible NATIONWIDE. 


Workers’ compensation 
e Other medical tort litigation. 


O New “Quick Consult” with MD-JD to discuss the potential merit of case, prior to filing/review. 
BLOOMFIELD HILLS, MI 48013 


(313) 540-4822 


Planners and Economists Since 1962 
1620 Main St., Sarasota, FL 33577 (813) 366-2420 


LETTERS 


Freezing cash before judgment 


My compliments on the well written 
and timely article by Kendall B. Coffey 
and William H. Benson, “Freezing Cash 
Before Judgment—Narrow Remedies 
and Needed Reform,” May issue. 
However, I believe the authors may have 
missed one “relatively little known 
provision” relating to freezing cash 
before judgment. 

Section 658.61, Florida Statutes 
provides: 

Notice to any bank or trust company of 
any adverse claim to a deposit or 
fiduciary account standing on its books to 
the credit of any person shall not be 
effectual to cause the bank or trust 
company to recognize the adverse 
claimant unless the adverse claimant shall 
either: 

(1) Procure a restraining order, injunc- 
tion, or other appropriate process against 
the bank or trust company from a court in 
a cause therein instituted by him wherein 
the person to whose credit the deposit or 
fiduciary account stands is made a party 
and served with process; or 

(2) Execute to the bank or trust 
company, in form and with sureties 
acceptable to it, a bond indemnifying the 


bank or trust company from any and all 
liability, loss, damage, costs, and 
expenses for and on account of the 
payment of such adverse claim or the 
dishonor of the check or other order of 
the person to whose credit the deposit or 
fiduciary account stands on the books of 
the bank or trust company. 

Although this statute does not, by its 
terms, require the freezing of any cash 
deposit, it at least implies that the Florida 
Legislature believes that “a restraining 
order, injunction, or other appropriate 
process” is available to freeze bank 
deposits. 

Moreover, the second numbered sub- 
paragraph of the statute establishes a 
method whereby a bank or trust 
company can voluntarily freeze an 
account on appropriate terms. As a 
practical matter, no bank is likely to 
“volunteer” to freeze an account unless 
the bond posted by the claimant exceeds 
the net worth of the bank. However, 
where a suit has been filed seeking a 
temporary restraining order, a bank may 
“voluntarily” agree not to oppose any 
bond set by the court. 

Notwithstanding the existence of this 
statute, I agree with Mr. Coffey and Mr. 
Benson that the Florida prejudgment 
garnishment statute should be re-enacted 
by the. Florida Legislature with the 
appropriate constitutional guarantees. 


Palm Beach Epwarp A. Marop 
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Author responds 


That statute was not discussed in our 
article because Section 658.51 does not 
appear to create or even speak to 
creditor's remedies. Instead, this statute 
appears to deal with problems in bank- 
depositor relations such as conflicts 
among parties claiming the right to 
control a particular account. As I 
understand it, the typical situation con- 
templated by this statute arises when 
intracorporate feuding generates 
questions as to rights to the corporate 
account. Neither the terms of the statute 
nor its context within the Banking Code 
suggest applicability to an unsecured 
creditor whose only connection with the 


account is a claim for money against its 
holder. 


Moreover, the fact that Section 658.61 
may imply that injunctive remedies are 
applicable in at least some instances 
would not create a substantive right of 
injunction in favor of the unsecured 
creditor. Indeed, as we pointed out, 
injunctive remedies certainly are avail- 
able in rare cases but they do not avail the 
typical unsecured creditor who may 
watch helplessly as cash is removed to 
another jurisdiction prior to judgment. 


KENDALL B. Correy 
Miami 
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“heat picture” that provides a vivid 
graphic evaluation of various musculoskeletal conditions 
a sensory nerve irritation and soft tissue injury. Subjective complaints of pain, sissies 
and peste can be docomented with he ial etal the EMG and 


INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, otner medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


e Demonstrate “hidden pain’? where other Document acute injury early 
diagnostic studies have been negative 


Document cervical, thoracic and lumbar disc Monitor efficacy of treatment modalities 


related problems . 
P Assess extent and severity of chronic conditions 


Provide permanent evidence in claims involving 
questions of soft-tissue injury Illustrate soft tissue injuries 


ABOUT OUR MEDICAL CONSULTANT... 
The thermographic studies are interpreted by and 


YOUR REFERRAL CENTER 

under the direct supervision of Harry Rein, J.D. M.D., the 
Thermographic Medical Associates, Inc. provides the highest author of “The Primer On Soft Tissue Injuries,’ ‘“The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,” and “The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.”’ Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and 
mographic films are available upon request. trial experience with thousands of personal injury cases 

adds a new dimension to Thermography. 


Thermographic Medical Associates, Inc 


1950 Lee Road @ Suite 103 @ Winter Park, Florida 32789 @ (305) 629-4280 1920 Palm Beach Lakes Blvd. @ Suite 204 @ W. Palm Beach, Florida 33409 @ (305) 686-7511 
500 S.E. l7th Street e@ Suite 226 @ Ft. Lauderdale, Florida 33316 @ (305) 462-8622 7800 Red Road @ Suite 218 @ Miami, Florida 33143 e (305) 665-0797 
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AFFIRMED REVERSED REMANDED 


WESTLAW 


tells you 


A computer legal research system shouldn't keep you in 
the dark about the outcome of a case. 


Only WESTLAW tells you the disposition of a case in the 
same place on the first page of every Full Text Plus case. f 
It is consistently given on the first line following the 
WESTLAW case synopsis. You can tell at a glance whether 
the case you've retrieved has been affirmed, reversed or 
remanded... whether the order has been vacated . . . or 
whether the motion is granted or denied. 


You benefit by saving reading time. And the time you save 
also means savings in computer time charges. 


If your computer system has only the text of the court . 
opinion, things get more complicated. The disposition 

might be stated near the beginning of the case... inthe 
middle of the case. . . or at the end of the case. Wherever 

itis, you'll have to read the case till you find it. Of course, | 
you will incur the extra time charges. That's a lot of work 
and money spent for a simple, vital piece of information. 


Telling you the outcome of a case—at a glance—is just one 
reason why WESTLAW sets the standard in computer- 
assisted legal research. There are many other reasons, too. 


For a demonstration, or more information on how 
WESTLAW can help you research and win cases, contact 
your West Publishing Sales Representative, or call! 
collect 612/228-2506. West Publishing Company, 50 W. 
Kellogg Bivd., P.O. Box 3526, St. Paul, MN 55165. 


WESTLAW/WEST BOOKS 


... They work together 


Warren F. Bateman Patricia Winn Carter Michael L. Moschel 
P.O. Box 55-7395 P.O. Box 10295 579-7th Avenue No. } 
Miami, FL 33155 Tallahassee, FL 32302 Naples, FL 33940 

Phone: 305/945-7521 Phone: 904/681-8108 Phone: 305/945-0600 


Bradley H. Thurston Stephen D. Walsh Thomas D. Yarbrough 


P.O. Box 1086 P.O. Box 5488 P.O. Box 1451 
Holmes Beach, FL 33509 Jacksonville, FL 32207 Winter Park, FL 32789 
Phone: Tampa, 813/876-2120 Phone: 904/396-0783 Phone: 305/629-1077 


Kenneth S. Green, Jr. 
P.O. Box 5362 

Fort Lauderdale, FL 33310 

Broward Co. Phone: 305/463-1700 
Palm Beach Co. Phone: 305/737-8600 
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THE PAGE COUNT CONTINUES 
FROM ISSUE NUMBER 7 TO 
ISSUE NUMBER 9, 


